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IN THE DISTRICT COURT

/ OP THE

UNITED STATES OF AMERICA,

| ND FOR THE

DISTRICT OF CALIFORNIA.

laft Gee, N. &, SD., Froo “Bis kB s Emjis”

Salvador Espinosa,

VS

The United States.

Opinion of OGDEN HOFFMAN, Judge, on Motion to Modify Decree.

For Motion, Against Motion,
W. W. STOW. L. D. LATIMER,
McCullough & boyd,
W. W. CRANE, Jr



IN THE DISTRICT COURT

OF THE

limited $tate$ of Sn\erick,

IN AND FOR THE

DISTRICT OF CALIFORNIA

SALVADOR ESPINOSA,

vs. No. 67.

THE UNITED STATES.

This is a motion to amend a final decree of the
late District Court of the United States for the
southern district of California, entered on the 24th
day of September, 1855.

It is not, of course, pretended that this Court
has any jurisdiction to review or reverse any de-
cree entered by its predecessor, or by itself, after
the term has expired, or to correct any errors of
law or fact which may have been committed.

It is not suggested that there has been any
fraud upon the Court.
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The ground upon which the application is based,
is that the record discloses a case of manifest mis-
take, and that the decree does not express what
the record shows to have been the real judgment
and sentence of the Court.

To the proper appreciation of the question thus
presented, a brief statement of the facts of the
case is necessary.

In October, 1837, Salvador Espinosa presented
a petition to Governor Alvarado, setting forth, in
substance, that he had for fourteen years occupied
the place known as La Bolsa de Escorpines, which
had been ceded to him by the ancient (Spanish)
government; but that the record of the grant had
been lost, and was not to be found in the archives.
He therefore prayed that the possession of the
land might be given him in due form, and, ac-
cording to the diseno, annexed to his petition.
On the same day the Governor, by a marginal de-
cree, acceded to his petition, and directed him to
present himself before the Alcalde by whom the
land was to be measured, according to the ordi-
nances and the diseno, “ expressing the number
“ of varas which result, to the party interested.”
This being done, the expediente was to be re-
turned to the government, “that the party in-
T'terested may receive the title he asks for, and
“ that the documents may be concluded.” In pur-
suance of this decree the measurements were ef-



fected. The proceedings of the Alcalde are ‘con-
tained in a record of juridical possession of un-
questioned authenticity. These proceedings, how-
ever, do not appear to have been returned to the
government, nor was any formal title applied for
or obtained from the Governor.

It was held, both by the Board of Land Com-
missioners and the District Court that, notwith-
standing this defect, the claimant was entitled to
confirmation in consideration of the manifest in-
tention of the Governor to make the grant—his
recognition of the title, derived from the ancient
Spanish authorities, and the equities growing out
of a long and uninterrupted possession.

It is apparent that under these circumstances the
juridical measurement afforded the chief means of
ascertaining the extent and location of the grant.
On this point the Board observes : “ The juridical
“ measurement does not define with great accuracy
uthe boundaries ; but, with the aid of the map on
ufile, taken in connection with the long and no-
torious possession of the claimant, the premises

“can, we think, be located without much diffi-
“culty.”

In the record of juridical measurement, the Al-
calde, after stating that a cord was measured of
50 varas in length, describes the measurement as
follows: *“ And thereupon, in the corner (rincon)
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“ of the Bolsa de los Escorpines, which is situated

to the west, they commenced their measurement,
Uextending the cord towards the east as far as the

boundaries of Nicolas Alvera, and there were

measured 230 cords j and after that, standing on
“the borders of Trinidad Espinosa at the south,
“the cord was carried towards the north as far as
“the first saucelito at the entrance of the Canada
“de San Miguel, and there were measured 70
“cords of 50 varas,” etc., etc.

In the decree oi the Board, the land confirmed
is described as follows: ™The lands, of which
confirmation is hereby made, are known by the
“name of Bolsa de los Escorpines, and are the
same now occupied by Salvador Espinosa, and
are bounded and described as follows, to wit:
Commencing at the first saucelito at the entrance
of the Canada de San Miguel, and running thence
“south 3,500 varas to the borders of the land
owned by Trinidad Espinosa;thence running west
“ 11,600 varas ; thence running north 3,500 varas ;
thence running east to the place of beginning
“ 11,650 varas.”

It will be seen that with the slight discrepancy
of 50 varas between the lengths of the northern
and southern boundaries (due, no doubt, to a cler-
ical mistake), the location of the tract is fixed with
absolute certainty, provided the saucelito or point
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of beginning can be found ; and of this no ques-
tion is made.

It will also be seen that there is confirmed to
the claimant the full quantity measured for him
by the Alcalde, viz., a tract 233 cords (11,650 va-
ras) in length, by 70 cords (3,500 varas) in width.

It is urged, however, that, by the record of ju-
ridical measurement, it appears that only two lines
were measured by the Alcalde, one running through
the rancho from west to east, from the rincon of the
Bolsa to the lands of Alvera, in length 233 cords.
The other, from south to north, from the borders
of Trinidad Espinosa to the Saucelito, in length
70 cords—and that this latter line was run through
the middle of the rancho, and did not form its east-
ern boundary.

It is therefore argued that the Board and the
District Court, by adopting the Saucelito as the
point of beginning, and directing the line to be
run thence 70 cords to the lands of Trinidad Espi-
nosa, and thence (i. e., from its termination) west
233 cords; thence north 70 cords; thence east 233
cords, to the place of beginning, have shifted the
location of the tract to the westward of the tract
measured by the Alcalde, and have prevented it
from extending toward the east to the lands of Al-
vera, as described in the record of juridical meas-
urement, and in conformity to its ancient and noto-
rious boundaries.

.--1L..SD
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In support of this view, several depositions have
been taken, and references made to other expedi-
entes in the archives.

These proofs, it is claimed, establish beyond
doubt that the Rancho of Bolsa de los Escornines
and that of La Natividad (the lands of Nicolas Al-
vera) were universally recognized as coterminous.

It is apparent that the introduction of these
proofs is a recognition of the fact, otherwise suffi-
ciently obvious, that this application is in effect an
attempt to procure, after the lapse of sixteen years,
the revision and correction by this Court of a sup-
posed error of its predecessor, and that this correc-
tion is to be made, not because the record discloses
that a clerical misprision has occurred, but because,
aided by additional proofs, this Court is of opinion
that an error has been committed.

Such a proceeding is wholly inadmissible, and
the application might be dismissed on the sole
ground that this Court is without power or juris-
diction to make the desired correction.

But even if the question were an open one, and
| were now at liberty to make such a location as
might appear to be just; on the proofs recently
submitted, | have failed to find'any certain evi-
dence that an error has been committed. The
counsel for the claimant has assumed in his brief
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that the second line run by the Alcalde was drawn
through the middle of the rancho, and not at its
eastern boundary. Of this, | find in the record
no proof.

The record states that “ after that, standing in
Nithe borders of Trinidad Espinosa, at the south,
“the cord was carried to the north, as far as the
“ first Saucelito,” etc.

From this we learn that the point of commence-
ment on the borders of Trinidad Espinosa, was a
point to the south of the Saucelito ; but whether
the line so drawn was run through the middle or
at the end of the rancho, does not appear.

On recurring to the disefio, we find the Saucelito
clearly delineated. It and the Ganada de San
Miguel are at the extreme north eastern corner of
the tract marked “Bolsa de los Escorpines,” and
their positions show that a line drawn south from
the Saucelito would form the eastern boundary of
the tract as delineated on the disefio.

It may be presumed that the Board and the Dis-
trict Court were guided by this indication in fixing
the eastern boundary of the tract.

Again, | do not understand it to he denied that
the claimant must be restricted to the precise quan-
tity measured off to him by the Alcalde, viz., a tract
233 cords in length, by 70 in width. The measure-

~-™MJjL sd
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ment gave precision and definiteness to the tract
called “Bolsa de los Escorpines.” It was accepted
by the claimant, and the tract so measured is the
only one which we can presume the Governor
promised or intended to grant.

The boundaries of this tract can be ascertained
without difficulty. If a line be drawn from the
Rincon of the Bolsa, east 233 cords, and another at
right anglesto it from the Saucelito, south 70 cords,
we have the length and width of the tract. By
drawing at each end of the longitudinal line, two
lines parallel to and of equal length with the line
drawn from the Saucelito, and connecting the ex-
tremes of these two lines, a tract is enclosed of
precisely the required dimensions.

If it be contended that the line from the Rincon
and that from the Saucelito must be run until the
lands of Alvera are reached by the one, and the
borders of Trinidad Espinosa by the other, it is
sufficient to say, that in the record of measurement
these calls are evidently subordinate to the calls
for distance or length, and that even if this were
not so, the adoption by this Court of those bound-
aries would be the substitution of a new and radi-
cally different mode of survey in place of that
finally fixed and determined upon by the decrees
of the Board and the District Court.

Neither the record nor the proofs recently taken
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show that a line drawn from the Bolsa, 233 cords,
would extend beyond the eastern boundary, as
fixed by the Board, or that a line drawn westerly
from the Saucelito line to the distance of 233 cords,
would extend beyond the Bolsa.

If, then, this grant were now to be located by
this Court, the location fixed by its predecessor
would not certainly appear to be incorrect. To de-
termine that question, evidence as to the situation
of the Rincon and its distance from a line drawn
south from the Saucelito, would be necessary ; as
would also some proof identifying the objects
marked “laguna,” *isla,” and *“arrollo,” on the
diseno—the first of which seems to form the south-
erly boundary of the Rancho for more than half
its length, and the others are represented as situ-
ated towards, or at its western extremity.

The establishment of the position of these objects
might or might not show error in the location
fixed by the Board; but the necessity for an in-
quiry into their positions demonstrates that what
the Court is now invited to do, is not to correct
an obvious clerical mistake manifest by the record,
but to re-locate the tract; and that to do this ad-
visedly and correctly additional testimony is
indispensable—the result and* effect of which is
doubtful. It will not be pretended that the Court
has at this time any such power.

PAGE
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It may be observed, in addition, with reference
to the supposed clerical mistake, that the decree
of the Board remained on appeal to the District
Court from December, 1852, until September,
1855, when the decree of the District Court was
rendered. That, during all this time, there was
opportunity to procure the correction of the sup-
posed mistake by the District Court, and that the
decree of the latter tribunal is in the precise
language of the decision of the Board, and wholly
in the handwriting of the late Judge McAllister,
who was then holding the District Court for the
southern district of California.

The motion must be denied.

April 5th.
Since the foregoing opinion was written, an ad-
ditional brief has been filed, to which as well as to
the depositions recently taken, my attention has
been earnestly solicited,

| see no reason to doubt the correctness of the
conclusions heretofore readied.

Though not explicitly stated, it is, nevertherless,
clear that the efforts of the claimant are directed
to the obtaining from this Court a decree adopting
the survey of Turrell. In other words, substitut-
ing for the final decree in the case a new decree,
fixing the limits of the tract by reference ex-
clusively to the boundaries of the adjoining ranchos.
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It is sufficient to say, that if the case were open
for adjudication, this could not be done.

The only land to which the claimant can set up
any title, is the tract measured to him by the Al-
calde. This was evidently a parallelogram, in
length 233 cords, and in width 50 cords. To a
tract of those dimensions his claim was confirmed
by the Board and the District Court, and to it he
must now be restricted.

The mode of measuring ought unquestionably to
have been that adopted by the Alcalde, viz., by
drawing from the rineon in an eastwardly direction
a line 233 cords in length, and by drawing from a
point 50 cords south of the Saucelito a line north
to that object. The tract would then be inclosed
by lines passing through the extremities of the first
mentioned lines in a direction perpendicular to their
course.

It appears from the map of Bielawski, to which
my attention had not been directed when the for-
mer opinion was written, that the line drawn south
from the Saucelito and established by the decree
as the eastern boundary will not pass through the
end of a longitudinal line drawn from the Rincon
eastward 233 cords, but will cut that line at a con-
siderable distance from its extremity.

I think, therefore, that the decree is erroneous

PftKF



in this particular. But that the Board and Dis-
trict Court misled, it may be, by the disefio, as al-
ready suggested, intended to adopt and establish
the line running south from the Saucelito as the
eastern boundary, cannot, | think, be for a moment
doubted. The language of the decree is explicit
and unequivocal. Nothing in the record tends to
show such a location to be incorrect. It even de-
rives much apparent support from the indications
of the disefio. The error is disclosed only on the
production of the evidence contained in Mr. Bie-
lawski’s deposition and map.

| can see no reason whatever for attributing
this error to a clerical mistake. It is plainly a case
of error arising from want of evidence as to the
real facts of the case. It is exposed, and could now
be corrected only by the production of additional
proofs. This Court has no jurisdiction to take
or consider those proofs, or to correct the error.
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At a stated term of the District Court of the
United States of America, for the District of Cali-
fornia, held at the Court Room, in the City of San
Francisco, on Monday, the thirty-first day of
March, in the year of our Lord, one thousand eight
hundred and seventy-three.

Present:
The Honorable Ogden Hoffman, Judge.

The United States, 1 Land Case No. 67, S.D.
VS. > Rancho, “Bolsa de
Salvador Espinosa.J los Escorpines.”

In this case, the claimant’s motion to modify and
amend the Decree of Confirmation herein, having
been heretofore submitted for consideration and
decision, and due consideration having been there-
on had, the Court now renders its written
opinion herein, and orders that the said motion be,
and the same is hereby denied.

| hereby certify that the foregoing is a full, true
and correct copy of an original order made and
entered in the above entitled case.

Attest my hand and seal of said District Court,
this seventh day of April, A. D. 1873.

Edw. B. Cotter, Clerk.
[seal.]

By A. D. Grimwood, Deputy Clerk.
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