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At a Term of the District Court of the
UNITED STATES OF AMERICA, forthe Northern District of Cali-

fornia, held at t h j n Cjty of san
the <% of

F rancesco, 0N

< —'Cy = ~in the year of our Lord one thousand

eight hundred and fifty—

The Honorable OGDEN HOFFMAN, District Judge.

c /

SS

Nee& 1ZZLce>C <NM<Eyli&
7
i

¢JZ*-Ec r Ko f
J 7 A y% 7ry JzJ

is

v



United States District Court, Northern
District of California,

.221.. ND
pag e_69'






221

PAGE



__22i ND
race |12k












rk

__<>CCAx<
/IC cx”
(Co (LcC Ne 22
...221. ND vkv,
PAGE— A -/ (',«\}‘rszl"\ o2¢c™N 0O A L% orA
ty . x f?
VVj
sp-U -J> dh-~A |/ sU ¢ ZA?
i 2 - ¢2¢éak i ci% & ~fa s/~ ' % ¢ b
Jan~i
$2— $17?2a0L-
/U o oY
N"TKI
/0" MM <iML Ty X
NET
rr
cUu
Y 2 2
2c2 2/
& $L ec? 26T
/G —C c” d-" L
V| *
(A a) cced [y -

i 2NN 22~2cciNEa A, < -



T/Z tr-r? AV ' ritrxis ?
w“y=> Vv
<ér
jO MxxL A > % Zr
ZaZ) ¢MLan> S
. sil / «
ND A * — X ? </MiOLx/
ZZL-& v s7iU0 - I
fu
y/\
§>¢/ ly »
Cl
(A—
4 C
T n
Afa-*-N AL—*
47 aX I<2jEN-~
W tr
% — (264
/X
tfalu— —-
ZC~iscch oxLA
(',1 i 26
(B ZXasU A2axh { A~ A adal ~AQ xOA
/A0
k ffrz xJ1n /Mtxu”no

(ACUT7-A

¢cahA

JET $Xjz2 ~

£ A

A?IAA

a









UK

»



tij






O xf
/ A 0x

ja¢ex

i £~ < ¢ 42-

— A~ ANC yt
/ / /1l
Ce¢lu~Jdyn & A /rn te<-?
..M 1. No? (2eJL¢?L- ¢ in Ntfr o L oo Ni C
PAGE- 74,:1i (: ., I, f
ANNCE j«N /W Ip IT Z irz»
NE¢{CC?~-+f &ZL&
z(r~v\=z 4 .
>C
LAn->
futc £ <
Avecey

¢th& y jftlr-& L
<MJL-o~zaD
5) "5 ¢ 0

I pcu> ytu tr®

< X? iQ ~ x/I-



JP
a/ L c <c"C C<—

-...221-ND

PASE . 74 ]



At a Stated Term of the DISTRICT COURT OF THE UNITED
=220 NU STATES OF AMERICA, for the Northern District of Cali-
fornia, held at the Court Room in the City op San F rancisco,
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........................ in the year of our Lord one thousand
eight hundredands i x t y "
liwsittt :
The Honorable OGDEN HOFFMAN, District Judge.
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SUPREME COURT OF THE UNITED STATES.
No. 204.—D ecember Term, 1869.

John Roland and J L. Hornsby, ApO A , from the District Court
pe an s, I Op "“he United States for the
The United States. ] District of California.

Mr. Justice FIELD delivered the opinion of the Court.

As we have had occasion to observe in several instances,* grants of the
public domain of Mexico, made by governors of the department of
California, were of three kinds: 1st, grants by specific boundaries, where
the donee was entitled to the entire tract described; 2d, grants by quan-
tity, as of one or more leagues situated at some designated place, or within
a larger tract described by out-boundaries, where the donee was entitled
out of the general tract only to the quantity specified; and 3d, grants of
places by name, where the donee was entitled to the tract named accord-
Ing to the limits, as shown by its settlement and possession, or other com-
petent evidence.

The greater number of the grants, which have come before this court
for examination, have belonged to the second class. They have usually
designated the land ceded by the general name of[the valley or locality
where situated, with a clause annexed that the concession was limited to
the specific quantity mentioned, and that the magistrate of the vicinage,
of whom possession was to be solicited, should cause the same to be sur-
veyed, and that any surplus existing should be reserved for the use of
the nation.

When the first grant of this kind was presented for the consideration
of this court, in the Fremont case,f which was for ten leagues within a
tract of much greater extent, it was objected that the grant was void for
uncertainty of description, and that no Interest passed to the grantee until
the quantity was surveyed and severed by known boundaries from the
public domain; but the court held the objection untenable, and that, as
between the government and the grantee, the latter had a vested interest
in the quantity of land mentioned. “ The right to so much land,” said the
Chief Justice in delivering the opinion of the court, “to be afterwards
laid off by official authority in the territory described, passed from the
government to him by the execution of the instrument granting it.”
And in,support of the principle asserted the court cited the case of Ruth-
erford vs. Greene’s Heirs, reported in 2d Wheaton,| which arose upon
an act of the State of North Carolina, passed in 1782, providing that
twenty-five thousand acres of land should be allotted and givento Gene-
ral Greene and his heirs, within the bounds of a tract reserved for the use
of the army, to be laid off by commissioners appointed for that purpose.
The commissioners in pursuance of the act allotted the twenty-five thou-
sand acres, and caused the quantity to be surveyed off, and the survey to
be returned to the proper office, and the question, upon which the case
turned, related to the validity of the title of General Greene and the
date at which it commenced. The court held that the general gift of
twenty-five thousand acres lying in the territory reserved, became by the
survey a particular gift of the quantity within the survey, and concluded
an elaborate examination of the title by stating, that it was the clear and
unanimous opinion of the court, that the act of 1782 vested a title in
General Greene to the twenty-five thousand acres to be laid off within
the boundaries designated, and that the survey, made in pursuance of
the act, gave precision to that title, and attached it to the land surveyed.

And this court, in deciding the Fremont case, observed in reference to
this case of Rutherford vs. Greene’s Heirs, that “it recognizes as a gene-
ral principle of justice and municipal law, that such a grant for a cer-
tain .quantity of land by the government, to be afterwards surveyed and
laid off within a certain territory, vests in the grantee a present and im-
mediate interest. In the language of the court, the general gift be-
comes a particular gift when the survey is made; and when this doctrine
has been asserted in this court, upon the general principles which courts

3?)gHigueras vs. The United States, 5Wall., 828 ; Alviso vs. The United States, 8 Wall.,

fil How., 542, 558.
JP. 196.
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of justice apply to such grants from the public to an individual, good
faith requires that the same doctrine should be applied to grants made
by the Mexican government, where a controversy arises between the
United States and the Mexican grantee.”*

Under Mexico the measurement and segregation from the public do-
main of the quantity, specified in this class of grants, could only be made
by the officers of the government. A measurement by the grantee was
inoperative for any purpose. Although a general possession of the land
ceded was permitted in California before the official measurement, the
grantee acquired by such possession no absolute right to the tract occu-
pied, or any interest which could control the action of the officers of the
government in the segregation of the land. A private survey was as in-
effectual under the former government as under the present government.
The right which the former government reserved to itself over the sur-
vey passed, with all other public rights, to the United States upon the ces-
sion of the country, and is now to be exercised in pursuance of their
laws.f

Now, if we consider the present case in the light of these views, we
shall find little difficulty in its disposition. The grant here, like the one
in the Fremont case, is a grant by quantity. It was made under the
same law and regulations, and like that, was subject to the approval of
the departmental assembly, and has certain conditions annexed. It was
issued to Luis Arenas and John Roland on the sixth of May, 1846, by
the then governor of California. A petition for the land had been pre-
sented by them to him on the fifth of May, and the governor made an
order on its margin directing a decree of concession, and the issue of a
grant to the parties: On the subsequent day, the sixth, a formal decree
was signed by him declaring the petitioners owners of the land, and di-
recting a grant to be issued, which would secure to them the property.
The grant followed. The petition, the marginal order, the decree of con-
cession, and the draft of the grant, are in the Mexican archives now in
the custody of the Surveyor General of the United States for California.
Traced copies of these instruments, and the Original grant issued, were
produced by the claimants before the land commissioner and in the dis-
trict court.  Their genuineness and authenticity were not disputed in
either tribunal. The issue of the grant by the governor was admitted in
the written stipulation of the counsel of the government.

Several years previous to the issue of this grant to Roland and Arenas,

a grant of two square leagues in the place called Las Animas had been >
made to one Thomas Brown, from whom the property by various mesne
conveyances had passed to one Charles Weaver; and a grant of about
the same quantity in the place called Canada de Pala had been made to
Jose Bernal and others. For the surplus land remaining in these places,
after satisfying the previous grants, including lands of the Cerro Colo-
rado within the jurisdiction of the same pueblo, to make up the amount
of nine leagues, the petition of Roland and Arenas was presented, and
the grant to them was issued. No map of the land solicited accompanied
the petition, but the petitioners offered to furnish a map to the governor
at a convenient time, that is, whenever there might be occasion for its use. J

The grant, after reciting the petition, and that the necessary steps had
been taken and inquiries made, proceeds to state that the governor, by a
decree of that day, in the exercise of the powers with which he was in-
vested by the supreme government, and in the name of the Mexican na-
tion, had declared and did declare the parties owners in full property of »
the Idnd solicited, describing it as in the petition, in conformity with the
law of 1824 and the regulations of 1828, subject to the approval of the
departmental assembly and certain conditions annexed.

The instrument purports on its face to transfer a full title to the prop-
erty solicited. 1f valid when issued, it passed, according to the decision
in the Fremont case, to the grantees a present and immediate interest in
the quantity of land specified, to be subsequently laid off by official au-
thority. And this brings usto the questions, whether there was anything
in the action of the governor or of the grantees previous to its issue, which
impaired itsvalidity; and if the instrument was valid when issued, whether
there was any such subsequent disregard of its conditions as to work its
forfeiture.

That the governor, under Mexico, was authorized to make grants of
land in the department of California is not questioned; and that the in-
strument produced in this case is genuine and was issued by him is ad-

*17 How , 559.
fI7 How., 565.
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mitted. But it is said that the grantees did not accompany their peti-
tion with a map of the land solicited, and that the governor did not make
any inquiries as to the qualifications of the petitioners, and the condition
of the land, as required by the regulations of 1828, which were adopted
to carry into effect the colonization law of 1824/

It is true that the regulations provided that a map of the land solic-
ited should accompany the petition, but a compliance with the provision
was not exacted in all cases. The governors exercised a discretionary
power of dispensing with it under special circumstances. No motive ex-
isted for insisting upon its presentation when the information, which it
was designed to impart, was already in the public archives open to the
inspection of the governor; and such information existed there in the
present case. At any rate, the governor was satisfied with the offer of
the petitioners to furnish a map at the proper time subsequently. Aswas
said in the Fremont case, in answer to an objection of a similar charac-
ter, “ this court could not, without doing injustice to individuals, give to
the Mexican laws a more narrow and strict construction than they re-
ceit\_/ed fiom the Mexican authorities who were intrusted with their exe-
cution.”

It is also true that the regulations provided that the governor, uppn
receiving a petition for land, should proceed to obtain the necessary iIn-
formation as to the qualifications of the petitioner and the character of
the land. But they did not prescribe any particular mode by which'
this information should be acquired. It might have been obtained by
the governor from his own investigations, or he might, as stated in the
regulations, if that course were preferred, consult the appropriate muni-
cipal authority, which was that of the district, whether any objection ex-
isted to making the grant. In some instances, as in the case of Sutter,
the character of the petitioner, and of the land solicited, were matters of
general notoriety."}* The objection appears to proceed upon the idea that
a formal reference to the local magistrate, and a report from him, were
essential to give the information required. This course was usually
adopted, but it was not essential. The grant in the case recites that the
necessary steps had been taken, and inquiries made, and something more
}hian mere surmises at this day are necessary to show that the recital is
alse.!

There is nothing in these objections which touches the validity of the
instrument at the time it issued. And the clause subjecting the grant to
the approval of the departmental assembly did not prevent the title from
passing to the grantees upon the execution of the instrument. Such
approval was not a condition precedent to the vesting of the title. Ac-
cording to the regulations of 1828 the authority to make grants of
land in California was lodged solely with the governor. It was not
shared by him with the assembly. That body only possessed the power
to approve or disapprove of grants made by him. Until such approval
the estate granted was subject to be defeated. With such approval the
grant became, as it was termed in the regulations, “ definitively valid,”
that is, it ceased to be defeasible, and the estate'was no longer liable to
be divested, except by proceedings for breach of its other conditions.

Besides it was the duty of the governor, and not of the grantee, to sub-
mit to the assembly grants issued by him for their approbation. His neg-
lect in this respect suspended the definitive validity, as it was termed,
of the grants; that is, it prolonged the liability of the estate to be de-
feated by the action of the assembly, and of the supreme government
thereon, to which the matter was referred in case the approval of the as-
sembly was not obtained; and no other consequence followed. His ne-
glect was not permitted to operate to divest the grantees of the estate
already vested in them.§ In many instances years elapsed before the ap-
proval was obtained, although the grantees were in the meantime in the
possession and enjoyment of the property; and in many instances no ap-
proval was had previous to the conquest.

The grant being valid at the time of its issue, has there been any such
disregard of the conditions annexed as to work its forfeiture? The objec-
tion taken is that the grantees never applied to the proper magistrate for
official delivery of possession, as provided in the second condition; and
that they never entered upon the land. The objection applies only to
the period intervening between the date of the grant, and the*time when
the country passed under the jurisdiction of the United States. The
question is, what right did the grantees acquire in the land from the

| f How., 561.
fu. S. vs. Sutter, 21 How., It2. The Sutter case, 2 Wallace, 563.
éu. S. vs. Johnson, 1 Wall., 329. . ) )
U. S. vs. Reading, 18 How., 4; U. S. vs. Vaca, lIbid., 596; U. S. vs. Larkin, Ibid.,
558; U. S. vs. Cruz Cervantes, 18 H., 553; U. S. vs. Johnson, 1 Wallace, 329.
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Mexican authorities. The court cannot inquire into any acts or omis-
sions by them since those authorities were displaced. It is not author-
ized to pronounce a forfeiture for anything done, or anything omitted by
them since that period. Now the military forces of the United States
took possession of Monterey, an important town of California, on the 7th
of July, 1846, and within a few weeks afterwards occupied the principal
portions of the country; and this occupation continued until the treaty of
pekce. On that date, therefore, the authority and jurisdiction of Mexi-
can officials are considered as having terminated. The political depart-
ment of the government, at least, has designated that day as the period
when the conquest of California was completed, and the judiciary in this
respect follows the action of the political department.—(U. S. vs Yorba,
1 Wall., 423.) . . ) :

Between the date of the grant under consideration, and the period thus
designated, only sixty-one days elapsed. There are very few instances of
grants in California where a juridical possession was delivered to the
grantees within a period as limited as this after their issue. In many in-
stances years elapsed before this proceeding was had; and in many in-
stances no juridical possession was ever delivered previous to the con-

uest.

a In the case at bar it was impossible for the magistrate to deliver such
possession until the previous grants to Weaver and Bernal, in the same
general locality, had been surveyed and severed from the public domain.
It was for the surplus in that territory, remaining after the quantities
granted to them had been satisfied, that the present grant called. What
part of the general tract occupied by the previous grantees would -be
finally set apart to them, could not be known until the official measure-
ment. The grantees in this case were therefore necessarily compelled to
await the action of the elder grantees; and no action was ever taken by
them to segregate the quantity granted-to them previous to the conquest.

This want of segregation of the quantities claimed by the previous gran-
tees furnishes also an excuse to the grantees here for not entering upon
the land without the delivery of juridical possession. To have made
such entry would have been to intrude upon the possessions of others.
They could not of themselves have undertaken to determine what part of
the general tracts should be set apart to the earlier grantees, and appro-
priate the balance as the surplus to which they were entitled.

But independent of the considerations stated, it is a sufficient answer
to the objection to say, that mere neglect to comply with the condition
did not of itself work a forfeiture of the grantees right under the Mexi-
can law. The neglect of a grantee to apply for or to take possession, if
unreasonably prolonged, only left the /land open to denouncement by
other parties. The interest of a grantee could not be divested under the
Mexican law any more than at the common law, upon mere allegations
or surmises. Some formal and regular proceedings were required to
effect such divestiture, and under the Mexican law these had their incep-
tion in what is termed a denouncement by a party desirous of obtaining
the land. An investigation then followed whether or not the condition
had been complied with or so disregarded as to justify a decree of for-
feiture. Without such inquisition and decree the title did not revert to
the government, nor was the land subject to be regranted.

The object of the colonization laws and regulations of Mexico was the
settlement of the vacant lands of the republic, and grants were usually
made to accomplish this purpose without other consideration. But the
public, as observed in the Fremont case, “ had no interest in forfeiting
thenj even in these cases, unless some other person desired, and was
ready to occupy them, and thus carry out the policy of extending its set-
tlements.”*

The several cases cited by counsel, where the absence of possession and
the omission of proceedings usually taken in obtaining concessions of
land, are noticed and made grounds of objection to a confirmation, have
no application. They are cases, where the grants produced were unac-
companied by any archive evidence, and the attempt was made to uphold
them by evidence of the recollections of witnesses. Thus, in the Cambuston
case,t the alleged grant produced was unknown to any person beside the
grantee and an interested party until July, 1850, although bearing date
in May, 1846, and no trace of its existence was found in the archives of
the country. So in the Castro case,f the instrument produced as a grant
first made its appearance in June, 1849, though dated in April, 1846, and
was not sustained by a single document in the archives. The absence of

*1 How., 561. 20 How., 59. 24 How., 346.
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all traces of the grants, where evidence would usually be found, if it had
existed, naturally created a strong presumption against their validity,
which could not be overcome by testimony resting on the uncertain recol-
lections of Mexican officials.

There having been no forfeiture of the grantees’ interest in the present
case, nor any such disregard of the conditions annexed to their grant as
to have justified a forfeiture, the claimants under the grant are entitled
to a confirmation. The interest which passed by the grant, whether it
be regarded as a legal title, imperfect in its character, and to be perfected
by a subsequent official survey and segregation of the quantity desig-
nated, or as a mere equitable or inchoate title, constituted property which
the United States were bound to protect by the stipulations of the treaty
of cession. That treaty provides for the protection of the rights of prop-
erty of the inhabitants of the ceded territory. And, independent of the
treaty, they were entitled to such protection by the law of nations, ac-
cording to which, as said .by this court in Strother vs. Lucas,* “ the rights
of property are protected even in the case of a conquered country, and
are held sacred and inviolable when it is ceded by treaty, with or with-
out anﬁ stipulation to such effect.”

By the term property, as applied to lands, all titles are embraced, legal
or equitable, perfect or imperfect. It was so held by this court in the case
of Soulard vs. The United States,f when considering the import of the
term in a stipulation contained in the treaty by which Louisiana was ac-
quired,. providing that the inhabitants of that territory should be pro-
tected in the enjoyment of their property. “ It comprehends,” said the
court, “ every species of title, inchoate or complete. It is supposed to
embrace those rights which are executory as well as those which are ex-
ecuted. In this respect the relation of the inhabitants to their government
is not changed. The new government takes <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>