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UNITED STATES DISTRICT COURT,

ent TBlstrici of California,

San Francisco, ANT 8 6TH-,

N

U L nd ON this day, before NN , =" AAA a

PAGE 82__ - : o I
Commissioner of the United States for the Northern District of California, duly

authorized to administer oaths, &c., &c., came &cC ¢? cu<s”?

—a witness produced on behalf of the

in Case No./# [/, being an appeal from the Board of Commissioners to ascer-

tain and settle the Private Land Claims in the State of California, in Case
m .cJ'/i on the Docket of the said Board of Commissioners, and was duly
sworn and testified as follows— his evidence being interpreted by—«-"-~——#—

a’worn interpreter.
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WEEE! U S Surveyer General for California,
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Extract from ~ “providing for the Survey of Public Lands in California, and for other purposes.”
Approved, March 3d, 1853.
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Ata Stated Term o of the District Court oi the
UNITED STATES OF AMERICA, for the Northern District of

California, held atthe CourtRoom , in the City tf §an Francisco
th ¢ fay of

in the year of our Lord one tliousand
pight hundred and fifty-sevon, 1

The Honorable 0 ¢ D EN H O FFHW AN District Judge.
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Ata Stated Term of the DISTRICT COURT OF THE UNITED
STATES OF AWERICA, for the Northern District of €ali-
fornia, held st the Court Room in tht City of San Francisco,
) L the....? by ood

phwsim t
ND  The Honorable OGDEN HOFFMAN, District Judge.
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UNITED STATES DISTRICT COURT

Northern District of California.
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UNITED STATES DISTRICT COURT.

Docket No. [ [T,
The United States. J Claimants Beief.
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ed of Confirmation 3 DcLMamhthgdHL
stipulation mecww IS orevived in the name of
e Noarsh his only ¢ Mwandhﬂrﬂlw
The HI IS 00 every respect ompnm
Ithough strange as it may seem it was
N
bpren

t
I
Tte
}
.
i
!
) ¢
by
A

] itn reje
L4 Comm|mnuspmwwstotm MHIM
5 U eCourtin the case of Fremont, T [
mgs pr ImwmryMIheqwntuemawedbyme
serupulovs observance of the Wexican faws and 1
tlons on the subject and the actual personalregi
beel H R RO ocultivation of the whole tract g
by N gaandhisgwnMeD Dot Marsh, hay
[0 Hnu and uninterrupted up to the time o
I

e dam The origingl title issued to Norieg
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Riy deed to Doct, M arsh were stolen and d¢ troy e i
the year [830, [see Record p.6). Butthe iy of
the original title isamply proved (R dp.B] guell
asthe conveyance to Doct W oarsh in 1837,andadeed
of confirmation from Nonega Was given inoevidence
before the Commissioners and is found in the Record,

RER

The only question which will be raised, it ispre
UM ed, willbe whethe a the confirmation should be for
the place by boundaries, orwhether it should be limi-
ted toa pcm quanmy WAt in those boundaries in
consequence of the &th condition carelessly inserted in
the Hnal t|t\

P il e observed that Nuriega in h' p Htiont
theGovrnurdatedJuIyH, (Rt 13),1
for the place aIId“L e g "’repre IhaIH
is Mfour feague fr nrth o Ih ing thr Ieagues
from east to west nd 0E hat|t| b unded past by
the “Indians fth Tular cand thence by aoright line
Al along the Roblar (oak groves) tn i tularj then

trning antd crossing th¢ creek f uLos Poblanos, 1 fiith
Dasses through the same oak grove and running to a
megano (sand fill) which is atthe point of ¢ ckemisal
Whieh lies to the orlh West. Then continuing from
this point towards the south allal Ny the Bills (lom as)
whichbart th suth eastounto the mountain which
they call {the nta|n)quosPngones,andpassing
01 a little beyond the Porto suelo where the patl
Crosses which ruas from the arreyo to the Meganosf
thence descending the neighboring Nill (Toma] which
Wby observed there the territo nantd Las Guebas
remaining within [the b pundaries) another will be
rightline from the s Aoy the ulh g e to
thow

i
ho(or
astountil it intersects hale Was indicated atcom -



menmng the delineation of the tract (sitio), ¢/l wh 'h
[0 of four Teaques from south to north, and thr
H it wesl The Tandmarks thuy speoified are
i || ted on the disedo or map in the Expediente.
(Record p. 2526
'sme sitio, terreno, 01 tract of land talled “Los
“petitioned for by Noriega. Hoe oasked for
thus deseribed, about four lea'gues lonyg and
Md,thh‘a itwas ot of perfectly regular
POt necessarily contain over eleven sqguare
Eaguts, b0 nota kfora specific quanllyofla n
l bo
il

—_
=

Or @ certain tract by nan eand ndaries, pre-
;& u to describe itmore Hy The peti-
Ay referred to the Ayuntanm i m of San Jose for
aHon Which body reported favorably upon it
| DWever moaking any reference to the guantity
hmh the tract moight contain (Record p. 34-5)
Dsequently the s
ppital to tak

bjectwas referred to the Alcalde

! ;
the of three compete
t

the uwsual information by the

ntowitnesses (Record p. 26, 36,

Rich order was duly executed, One of the witnesses
poothat the entent of the tract petitioned formay be
ree leagues fonyg, and in W|dh vary Pofrom tuo
pue (Record p. 28, 34,
OpMiM a5 to the quan-
‘ pthird, Salvie Pachero
he documents show wagmuch better

B0 oo that point, says that the tract iy four or
flve Teagues Tong, and three leagues broad (Record g
SO). This s found dnothe original on the page here
referred to, but iy om itted in the translation on page

paques to less than half g les
Cpives nearly the same
PO) but th

f

LEwill b observed:
Lo Thatthese witnesses were giving their opinions
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0 f Ll ntof a certain tractof fand with
iralbo daries (prodably with the mayp
the Expediente,(Record RN
ted at g distance of one hundred ang f
the place where their depositions were taken,
LooThat Noriega in his application to the Governor
pave @ trueaccountofthe extentofthe tract deseribed
it so that oo misrepresentation on hig partis charge-
bt

Ina decree of the D3th 0ot LB (Record p. 30,
POJ, the Governor in view of the petition, inform ation
and allelse properto beconsidered,” declares the ¢iti-
ren Doon Jose Noriegs “owner in fee simople (proprie-
dad) of the tractof fand known by the name of ‘Los

Meganos' " a0 firt Islhalth ¢ corresponding despacho
rofinal title), shall issy On the LT5th of the same
Dnth, this decree was nf|rm ¢ by the Territorial
pputation in the follow gte g The grant moade
the citizen Jose Noriega of the tractof land known
jothe name of ILos Meganos' (onceded on the 1ith
LRSS dsapproved. (Record p.o 3L 4L
[Ewas upon the rendition fth decree ofthe Dep-
ctation that the grantto Noriega became “g¢ f|n|t|v bly

|
D
0
t
b
0

valid " by At 5th of the R gulalion f21 Nov, 1814,
and his orightto the land be pofully vested, and 0o
further discretion remainedeh the Governorover the
SUbject; but itwas hiy duty by At Bthoof the said
egulation to cause ¢ document to bt dssued, which
should serve as g titulo that is, a documentoorrespond-
g to the concession asapproved, notin order tocon-
fer any o 'qh omoplete and

of property, for thatwas ¢

perfe twh by the approvalof the Deputation, the
CONCEss alr ady made became definitively velid, but
i orderthat the party interested might have in his

lot Pk

\YA_AY)

r'\



pesession guthentic evidence o f his right of property

IW|IInoI certaindy be alleged hal deoncession of fandg
Nee approved by the Depl Mt|o Id 1t augmented
| the M ac fthe 6ove r much less by any

ofa C Iy k elary, and there.

boSAnm ¢ reasunthe quantity granted

coum notbe diminished. The d¢-

1l the pprovalotth Dtpu taHon

Doofquantity, butgrant justwhat
I

)

[t

eforpre Iylh
N0 thus approved
ree of toncession a
ntain ono lim itatio

D
|
0
b
mere inady
f
i
[

0

Was petitioned for. The tra tofland know hy the
name of “Los Weganos,” was grant ed and confirmed-

the houndar|esof that tract were dewrihed i thepe-
tition of N uuega,and inthe diseho contained in the
Expediente. ( Record p. 2 5-26‘) To this place

and the deser ptwn thus given, the decree of conces-
gion, the appr val fthe D putaHo 1, tht informes o f
the Ayuntanmien ofth Fat h bl fth Mi lon, of the
Alealde and WIM g, Al have refer Tht Expe-

diente is 00 ¢ entne record 0 do tun l mowhich are
ntained all the requisites of a perfes granl,and Lom -
plete title, under the Noewican laws and regulations
R now here in itois there any evidence of an applics
nofer,or a grantof g specific quanﬁwoflam but
00 the contrary itis clear that the application and lhe
prantand approval, were for a certain trae by N
Woith fived and specitied boundaries, without any i
tion of quantity except thatimposed by law,
Sicoweeks after lhe grantto Noriega was approved

[in Ma

4
W

by the Deputation, and thus becane definitively valid,
pdorumentowas i d fur his security, 4y evidence o f
RIS right to the lan d previously granted, and pursuant
to h Beh A rticle of the R pgulation of 20 Noov. 1B
= topy of which from Epuhlic archives,duly Ler-
tifie d by the Surveyor-General (the original being lost)
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gfiled it court, marked f D X Tith transl-
ton,  This s what iy usually den asdth “fintl
title.” Ttdssigned by the Gove er,e required by
paid A rticle Bth,obut i ellprehebility Was never read
by himooor oeven by the Secretary, whose signature i
attached to it also, It iy drawn according to the for-
els geeersely used atthat date, and containg the five
ale . desi which appe ars have been me
sh ieally inserted |n s|| of alldeseriptions, without
the necessary dessreme ation and welh Ut oreferente b

th ¢ |repp| heeety

LEs however respectiully subm itted, that this docu-
ment esenahey pnstroed, ¢ nssen Sonothing which iy
ocontlict with what has been said above, or which
CRN M pair the claim ant’s qhsse have a enfirmasie
)fthe wholetract talled “LesMegaee N
the boundaries described in the petition an dme
tained in the expediente.

This document recites, that whereay Jose Noriega
has “madeapplication for the tract ef land known by

the ngme of Los Meganos" ¢tt., thus referring to his
there qiv

|ng
Pt

D¢ sesee and the boundaries ensen prder to
identify and describe the land- “1In & de¢ 0f 0 tto-
per L3th of this year, and thatof the Mo sEe tllent
D eputation efth PRLh of the same month and year,”
ete, " have cometo granthin sh pet ot land moen-
sieeed,deeearieghem the owner thereofin property by
these letters,” eto .- shussheweegsh the land referred
Lo s the same thatwas granted and confirmed by the
decrees of L3th and LSth O ctober-no more, and ne

the decree

Iess;endshewenqmereeeershes,etwa by
of L3th O ctober that the gqrant was made, which
becan ¢ perfess by the approval of the LT5th of the
game month o for itowill be also recollected that by
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thie very words of that decree, Noriega s declared
be uowaner in p p rty " of the rra toalled ]]l e
panes,” and the bdee Iaratrp Plained in Epre-
nEletters "y rnr ded rdeneearrpprprerreuslp
pristing. Butho rrprrrrrpheprhe land referred

tois clearly sherrn to he the samein Al respects with
that beforegranted g d nfirmed, and itis evidentthat
rhereisnerprenrre h Ny 0 rppdirprparprerieus
COnCESSion in any perrr ilar,

Bprrhereare certain toconditions T put, and amony
then rr efellowing, which ot properly & condition

"1 rrarprlrd pF whieh donation iyomade, is g,
little more than three sitios de ganado major, &5 ¢ -
Dlain dbp themap which is contained in the expedi-

;

ente” ¢te. ThuUs showing again by ewpresy reference
to the map i the expediente,rhar there s no intention
to restrict the p NULo any quantity less than that de-
ribed in the p but on the contrary, thatthe land
referred to i rd ntically the samer Doguantity and boun-

daries as that described by Noriega in his application
ang accompanying disedo, formap,) nd granted in the
decree of concession of 13 b0 ctober, Brrr an oerrong-
0l srecrtal IS onserted respecting the quantity which
that rre ontained- v litthe more than three sitios,
el explarned by the map? The nap has a0 stale
erd e o but it has fived natural landmarks desip-
narrpp rhe peundaries A desoribed in Noriega's peti-
ton,  The recital ay to the entent of the tractis thus
DI d eheaclericalerrerernermperrepeer I the
Governor's decree of L3UD O ctober, the Deputationy of
151h erO tohe ,rhe final tith of 28 December, and
ESpe rallp the glled dth o condition, in the depo-
it rrrrr brererheAIeaIre,andrhedepesrrrrns

rak enoin this cause, (record poLd ete,) the boundaries



deseribed in Noriega's petition and the map in the Ex
pedlentear recognized as the troe boundaries of “Los
Woeganos™ ag granted to, and ocoupied by, Noriega and
bis suecessor inointerest. Bout the fand s to be “sur-
peyed according to ordinance,” and the “overpl
Which may result s tooremain to
gy the condition, Wohatflang?
Meganoswasto be surveyed accordi
Fies given in the Expediente the petition
g regarded a5 part ) tbe grant iself, 1f
Dot surveyed rding to those boundaries, it w
notobe in accurdancew th bu two ld be in vielation

D¢

|

=
=
as -

of, the ordinances on the subject nf medldas agrarias

brland serveys. The dmark entioned in the pe-

il
titions and rough n p 1o mhoriginalqranlswere
made inonew and hab d districts, uIdLe TRE
fic tgu\d toasu Veyor i renning t h lines. Bt
An attualsurvey would be necessary inorder to exlend
th ¢ \ln supnn the ground all around the tract, THhis
Would especially be necessary asthe adjoining landsbe.
Came ocoupied, and the county should become popu-
lous, inorder to fiv the boundaries at every point with
precision, inasmouch ay the natoral landmarks referred
toin the originglpapers donot coverthe whole circun -
ference of the tract, The cverplis or sobrante w ol

¢

|

be all the lands previously ccoupied by the grante

Which moight fallwithout the linesof the survey thus
madeacsnrdmgtuord|nance.

Inthe presentoase, the extentof the land and boun-

;
§onere notm\srepresented, but were truly in-
0 to the Governor and Deputation by Noriega in
petmon and accompa jing map. Two of the wit
goexvamined before the Alvalde gave an erroneous
ate of the exte nt pf the tract, but the estimate
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piven by the third corresponds with the statementcon-
teined in Noriega's application,  They all however
speak with reference to the same fand, the san
faries, and the same map of it contained in the Expe-
N
;

diente. T he estimates of the witnesses are not very

mportant. THht representationn ad¢ by the petitioner
o false, would beomaterial inosome cases, and meghe
eetiateegrenteedeereereundedupenseehlalserepee-

Ptation,  But in this case no suth objection exists,
The b pundaries and extent of the fand were truly
represented by the petitioner, and the grantwas magde
it rd gly

hsobserve dbythe Ceertie the case of the Uneted
States vs.Roos checo, iF 01t was the intention of the
Geee erwhenhemedethedeereeeeCeeee sien, end
)it eputation when they approved it, to gr th¢
era eleed Los Mega/nos 4§ Gescribed in the pteteee
i d I|neatd o0 the disedo, then the final title issued
0t BXpIES feeeele;eedieaeew 1t enfemety
witheehe decree 0f toncession, eed plution of ap-
preeae,sheulde Fpossible, be s er bloay b geee

b
effect to it “The |qu|rytheeefer dth ern-
prointend the fourth condition to lim |e the qu tetyef
Iandgrenld,ereslhemeeeiee fq DUty to b treat

ed s moerely aomisdescription of the extent of the land,
wheeheheued, patocommon Iaweyieed to boundaries
WA th lgtter are distinotly mentioned, and when
sueh stroction i neeessary t giee eifect te the in-
ten ten ef he parties” Admoitting therefore for the
sake ofargument, that ¢ definitivelyvalldg ntoin fee
gim pleduly made approved, and recorded inthe archives
eeth ge Brnm nt‘meghtheearedby the Governor
alone, or by his Secretary, i heedl escribiente,
s p cUEu Ity subom itted hateh referen nigined
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in the final title issned to Noriega, evince, in tlie dear-
est manner possible, the intention to adhere in every
particular to the terms of the original decree of con-
cession, and of the approval by the Territorial Deputa-
tion.

It may not be deemed altogether irrelevant to add,
that Dr. Marsh, one of the first American Pioneers in
California, to whom we are indebted in no inconsidera-
ble degree for the acquisition of the country, has, as the
evidence shows, actually occupied the whole tract un-
der the boundaries claimed for upwards of ten years
previous to the treaty of Guadel/u/pe Hidalgo.

HORACE HAWES,
Of Counsel for Claima/nt.



