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Ù ¿¿MûAaM  ¿¿(Di § Í cĉ IolJ  ¿oe d¿M Zco¿C¿¿ ¿¿¿ ¿M z

M  6aaaoM~~ 6̂ 0Cc~ M étcoocieJ¿A ¿Auua>¿ Mct/AA^ee ¿ex óÓr¿¿~
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4 d e  @Ĵ óuscoc cu d ü ~
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^  cé i ^SgAAa Ao UOC. © A cC  ^COCâ  Tl COOA- CUAy Ag-U_ QaaaJclÆ ôLo - 
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/â o ^ o o o  Oyoo &, & ^{m>us£ ô ctsto. iâiMAoCc 
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c £ c ĵ L c u L ^ o L  CL0 ^ O l/ j L g -OCa-J ,
7

d ô h  Ç Ÿ û M rtM ~ -eL  $ -P i~  @ £ c c c í^ c u ^ ¿ é ~ ~

(= ^ C O c < &  CHAA l  t i?  ( 8 ^  D aMÓ~&LCcI¿ . Sf¿OGC~~ d f^ G G c l^ , 

/& > , *Z¿L OaslI L cgÜ - , l^ C u s D  lá  O /Z t^u^ (>L CC4̂ c jL>

, ^  (¿ fU ry v b  , Ô -ÿ K '

¿ 2 ^ -o , ¿2 ^ c  gC  Co >,

j k ' .  O k , OCOAM^L, ¿A

¿ j ~ t f ~ , QVO (U^UBgC us<-<Us D^Use C^ tC o t^ (L ¿^  Og  ¿J?0-UstsL

/ O c iÁ ^ C rr -u x lc O .

cZL 1>’= ^ c u ^ z  ÆAA- < !?Ÿfl~ ï/(/'—  ^ ^  Cbtst d ~  tA / ^ .t 
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k rc é z  Qk//tjfeZy fá-?/. cu> a 4 ^  CyLCfLU*y¿~ /a /zrCASL̂ c/oL/lXyt/̂  

/ QkyUsceL} Oóó o/c, ¿u. ífcOtA- *s¿t.<

cáz Z^CCyC

s? sf ̂



334 I  o  
PAGE____30

4L

oPúc-é c

4U>4

■w—fr
iZ Z fi] esCc/Ò*

tot*-
C o o t*. CUt ’cocc&Jcc

f f /Jc~ ~ ffAL3'~^)

<stA~ é X /  fi¡> (Zue, of(/̂ /̂t/sZ44sC' ^̂ Ĉ CaUCO
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( J tuUs-L, 6oc ^U/>CCC, <̂ - úÁ,c J^   ̂ y

^cu yjtZ d C r fc ~ lu 4 ^  60C o fc z-'K e u A ^  c / - (Z cr'U M < !^¿a^U y Æ U

Ou UUlaa,
7

fctZTc)

c á r~ U t 

é á r

JÍ-4J. QaOUl

.o^ocj & / fc/i~— fŸoLff, Aucesf-̂ e.c/^C? k t
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o to  /LJLsCO 'U ß & 'C tA  c J\ C b < ^ y '0 ^ ^ e o < ) /Gbtsi'LC^> * (& oaC¿í>
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y^ ^ JyL¡vJ^  A j l C cO  fa L ,

\yie ^ A y^ ^ k 4 ^ JF X F ^ o  ^  -
)  A x ï - V $ - (7~hj<-sePir?0

°  y  & * £  .

t/Ave^
áAAxjf-£¿>/psv ß?cdVCpnjPt^ c^ -- 

r  '< = & < & +

GL/Z/fu i/t t  ̂ '/XF^OLce/-

'rrru.

<U? /Vt tc X —

(y?^rr ZL.;t ̂ Xyl/W ^
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vo \ye^Æ//jz/eL^ (nvj^ ryyvL^  ty^ iytXTcó

ûiyyvXX^ &XLXUyuî (XA^/
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©ffuc of % Boati) of Commissioners,
To ascertain and settle the Private Land Claims in the State of California.
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jfoze^om/p / Ó / lS l^ ifí^ /  7' 'Z//'  ■— í ßa^ed , nizmtZezeo/^zom/
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UNITED STATES DISTRICT COURT,
/ /

4

ON” this day, before ¿c^

Commiocionor of the United -States for the Northern District of CaKforpja, duly 

.authorized to administcr-oatho, &c.y &o., came f o e .

' a witness produced on behalf of the

-_____________________— —

m  Case No. bein g an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of . California, in Case i T ( Iy .y  J
No. t ^ f l / o n  the Docket of the said Board of Commissioners, and was duly 

sworn and testified as follow s— hignevidonoo boing. interpreted-by 

A  a-sworn interpreter -¿m
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UNITED STATES DISTRICT COURT,ûf
San Francisco,

j j  .ON this day, before , ^  ^  , a
^ommissioner^of the* United States for the Northern District of California, duly
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éV&
\witnes&uproduced on behalf of the

in Case No. J f ^ /, being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. j ? < r  on the Docket of the said Board of Commissioners, and w  duly 

sworn and testified as follow s— his evidence being intorproted by

n nwftm intnrp refer
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UNITED STATES DISTRICT COURT,flf
San Francisco, 18 U7

■ &

I p

ON" this day, before 

Commioniorirr of tho TTriitorl Ptnton for the N o r f h ^ p ^ ^ ^  n q lif^ m i^ n iy  

flnfh^rivprl fn arlmirticiW nnths- fco - f a .>oa,me

w______ ________________  a witness produced on behalf of the

in Case No. ¿ 9 * /- , being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. dyt/^  on the Docket of the said Board of Commissioners, and was duly

QUBSTION^BT ,
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UNITED STATES DISTRICT COURT,
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*San Francisco, / # 18 f /

, * ON this day, before , ^  a
>/7xmU'*6 ¿/¿¿¿¿¿f/

ACommissioner^of the United States for the Northern District of California, duly 

authorized to administer oaths, &c., &c., came

a witness produced on behalf of the
j0 uulstsi, h ¿¡>tuu£

in Case No. being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. on the Docket of the said Board of Commissioners, and was duly

sworn and testified as follow s— his evidence being interpreted by 

^ ( /  a sworn interpreter

Present :

QUESTIONwfBT
/'V  ...
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^c4s ¿¿£s
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Z o (sŷ tzspiŝ cisyuo ¿ c j y z

dS Z Z o , ¿¿¿^OV-OZ /rUsCés /¿ ¿ ¿ ¿ //Z Z i

¿J&4

auto &s&fàéu
i/ë- /> td

£ ? f ¿r  /f l

yo /¿ /¿ y  J fl/Z Z Z J

/Z v /iJ u  e / /yt 0yC&t*ccf

/& J J ,  . . J

/fi y&pZs (fyy&èptsy ¿brindo?¿zZZZs) ^M z û yJy ^ Z d ^  ¿tue,

M M i Z //M

¿¿zzZ  fl9 ^ -zsip ,̂ f /¿ , dfl
/  r ,

/Z o ^ Z z c sy /^ w ojas ~MzZ&Mcs> _ ûs?u<yot*Zis£uJ' ^ vZ Z  cM¿ZooO

¿Z Z  <\Mzsioÿ d c d  ¿tspJ~ / / /  y+vé' Jfu,̂  ¿¿aCflZ^.

cJM o ¿la d Z e/yi'J'yvu fly-̂ 0,

/IsiM uyiu ¿Z /ò fl jCcyOv^zJ^yOprv M Z  ¿Cs//ôÔ>ss- ZtvflcZ/¡stnUstf

r 'v —  /  ^   

C ^ y ¿¡yp ^t?pîd J //Z o*u  ¿¿y/tbucJr ¿utst̂ s- ¿/ÿ' M z

fl^ u Z  y ^ o o ty /z  ¿¿¿, ¿Sa^L^9



4

V .



PAGE:



UNITED STATES DISTRICT COURT,
| U i l j ) c n i  D i s t r i c t  o f  C a l i f o r n ia ,

M FA
110 jUaA/

H

U A  ^ uJaiua aJà

San Francisco,
h u o 0N  this h  *

k Commissioner^# the United States for the Northern District of California, duly 

authorized to administer oaths, &c., &c., came

a witness produced on behalf of the

in Case No. , being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. o f / / "  on the Docket of the said Board of Commissioners, and was duly 

sworn and testified as follow s— his evidence being interpreted by 

c d  ^¿'¿,/tw cJ  a sworn interpreter

Present

id
: l o u v v j ^  CU^ d d - id d fr n d
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UNITED STATES DISTRICT COURT,
I r r i t e  District of California,

PACJC 113 k} ^  ( f t . P ô tÊ l^ U ^  ¿ ¿ « ¿ s

QQA M D San Francisco, 4 h ^  / 18 ¿7

ON this day, before
&yÿl/f>*s*njCZd t̂ -C 

/ ccinnoi' rvf FnO TTmfprl SlalPS CfYI*

a

Commissioner of the United States for the Northern District of California, duly
A

authorized to administer oaths, &c., &c., came 4 ^  X v ^

a witness produced on behalf of the

v3i3Pt̂ v &*tS3>

in Case No. being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. S7J/ on the Docket of the said Board of Commissioners, and was duly 

sworn and testified as follows — his evidence being interpreted by

¿¿ns*? a sworn interpreter

Present :

/JxS t̂ (X4A^0tAyiÂZ

QUESTION t/BT
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f r
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UNITED STATES DISTRICT COURT,)
lo r % r a  l i s m t i  of C a lifeo tk  j

i .... 394 N D
P A G E  . A T I .

i*) 7? /  / f^ L t v u  *7 -< A  ) San Francisco, y ' r  18 ^7
y ON this day. before # C X  4 ^ ^ ^ ^

/ciy'C4't4**̂ > /£t7 /o£c&f
Commissioner^' the United States for the Northern District of California, duly

authorized to administer oaths, & c., &c., came &  cd bstc#

a witness produced on behalf of the

in Case No. , being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. X / 't /  on the Docket of the said Board of Commissioners, and was duly 

sworn and testified as follow s— his evidence being interpreted by— ¿J

a sworn interpreter^

Present :
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W U T »  STATES DISTRICT COURT,
Jbr% rn psirici öf California,

• A
¿ 5 ,

¿ fc / Sail Francisco, 1 8 - ^ 7

a. ,  ON this day, before . ; y ^ * * * ^ ?
|Xy/Kstc+  ̂ ¿¿/tO '̂t̂ C' J fasr*vo4>
a Commissioner^ofthe United States for the Northern District of California, duly

T"authorized to administer oaths, &c., &c., came

a witness produced on behalf of the

*¿¿¿4 H* fo t/tX

in Case No. J f* r  , being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

N o. A /  on the Docket of the said Board of Commissioners, and was duly 

sworn and testified as follow s— his evidence beingAinterpreted by ¿ y

-gusworn interpreter

Present :
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UNITED «STATES DISTRICT COURT,
p a itid  nf California.
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M . San Francisco,
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A G E ON this day, before .
^ommissioner^of the United States for the Northern District of California, duly

authorized to administer oaths, &c., &c., came
a witness produced on behalf of the

in Case No. (Jjf/ / ', being an appeal from the Board of Commissioners to ascer­

tain and settle the Private Land Claims in the State of California, in Case 

No. on the Docket of the said Board of Commissioners, and was duly

sworn and testified as follow s— his evidence being interpreted by tX

a sworn interpreter
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s i u i l i l ©  <d t v a 3b v ®
Habilitado provisionalmente poT ■' la Aduana marítima del puerto de Monterrey, en el De partan» en lo de las 

Californias, para los años de mil ochocientos cuarenta y  cuatro y mil ochocientos cuarenta y chico.
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Of the United States, for California.

Q f , J O H N  c. H A Y S ,  G fa z n e y o z  'fyen eza /o ^  /  ¿ fe  f i fn it e d  G r a te d  ̂ o z  ¿ fe  C ffta T e o ff. 
fffa / ifo z n ia , a n d ad d iz e f, fa n in y  m  m y  °//tee a n d tn  €f a 7y e a n d  cud/ody a fo z t io n  
¿ fe  ^Uclpncs o f  ¿ fe  fo z m e z  SpClllisI) a n t / JlUjriean G /ererJo ty Upper

(California, ¿ y  niz/ae o f  ¿ fe  fz o z a e P  n ed ted  in , m e f y  faz//, JUo £)Crcbl) (Ccrtifll, ¿ fa t  ¿ fe 7

----¿¿zeced in y, a n d  fe zem ito  a n n e x e d fe a y e  o f  ¿za cin y  f ia f ie P  n u m fezec/fzo m

/¿ddsfz-t?---------- m cfiid in e , e x f i f i t  a  ¿zne a n d  a cca za te eofzy o f

_ _ _ ^ L one

j t C ^ C J y

% \\ (Erstimmitj ‘M j t m l  Q f  fa n e  fezeizn /o d iy n e d  m y  
inam e o f f c i a f y  a n d  ca a d e d  m y  G ffe a  f  o f ff f ic e  ¿o fe  a ffix e d , 

G ffa n  (ffz a n cid co , ¿ fid  — -

— --------—  i i s .

T f f T
ml.. U. S. Surveyor General for California.

JI

'tract from the 2nd Section o f the Act o f Congress “ providing for the Survey o f Public Lands in California, and for other purposes,”
Approved, March 3d, 1855.

.“ The Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, [California] and any 
copy or extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the 
Surveyor Genera!, shall, in all judicial matters, have the same force and effect as the original.”
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A .t  a ( jy  Term of the District Court of the

U NITED  STATES OF A M E R IC A , for the Northern District of Cali­

fornia, held at the in the City of San

Fr i s c o , on  ̂ the day of

v in the year of our Lord one thousand

eight hundred and fifty-

The Honorable OGDEN H O FFM AN , D istrict Judge.
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i r m i :

A t  a Term o f  the District Court of the

U N ITED  STATES OF A M E R IC A , for the Northern District of Cali-

in the City of San 
day of

fornia, held at the 
Francisco, on the

y in the year of our Lord one thousand
eight hundred and fifty- 

The Honorable OGDEN H O FFM A N , D istrict Judge.
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The Honorable OGDEN H O FFM A N , D istrict Judge.
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^ ^  Term of tlie District Court of the

U N ITED  STATES OF A M E R IC A , for the Northern District of Cali- 

at the in the City of San

on

ei^ht hundred and fifty-.

day of

in the year of our Lord one thousand

The Honorable OGDEN H O FFM A N , District Judge.
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Term of the District Court of the 

? ftrr $he Northern District of Cali- 

^  in the City of San

F ranq^ jo» on the

U N ITE D  STATES OF M  

fornia, held at in me mty o
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in the year of our Lord one thousand
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The Honorable OGDEN H O FFM A N , District Judge.
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U N ITED STATES

fornia, he]it at the
F rancesco,S? Tf'jf . ’ on

Term of the District Court of the

the ^  -  ^ y ^ ^ d a y  of

^  in the year of our Lora one thousand

eight hundred and fifty- eS <\s?-J!si/\s 
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Before proceeding to an examination of the merits of this case, a
neral Objection to the validity of the grant must he considered. The 

-o ant purports to have been executed on the 25th June, 1866, subset 
(juently to the declaration of war between the United States and 
Mexico.

It is contended,'on. the part of the United States, that on general 
principles of public law, grants made flagrante hello when conquest has- 
been sbt on foot, and actual occupation is imminent and inevitable, 
have no validity against the subsequent conqueror. The question has 
not heretofore been presented to this court. It has been diacussed 
with much ingenuity and ability.

It is urged that in the conduct of war, and the determination of its 
objects, the political department is supreme ; and that the judiciary 
; -. bound by the view taken of the war by the political branch of the 
government ; that, although Congress has alone power to declare war., 
do the Executive is given the right of shaping it to its ends, or of 
declaring its objects.
i lo  ascertain its objects, resort must, therefore, be had to executive 
Acts, and as the executive acts in this case unequivocally indicate that 
a principal object of the war was to acquire California, that acquisition 
was thus brought within the scope of the war, and must be so regarded 
by the courts. * •

To this point, the case of Harcourt v. Gailyard, 12 Wheat., is cited. 
Such being thê  object or scope of the war, it is urged that the intended 
conquest of California embraced not only the establishment of sovereign 
rights in the Territory, but also the acquisition of the public property 
within it.

That the proprietory rights to be acquired by the conquest are as 
essential, though not as important a part of the fruits o f  conquest, as 
the political rights, the commercial, and other advantages proposed to 
be obtained, and that no part of these objects of the conquest is to be 
ignored.

The conquest of California, including the acquisition of the public 
« ■•Main, having been thus shown to have been the object, or brought 

within the scope of the *war,,it^was urged that any grants of public
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land made after the conquest was projected^ and when it was about to 
be effected, though before it/actually, occurred, nlust be deemed to be 
in fraud of the rights of tlnr~incoming conqueror, and invalid as 
against him.

The foregoing statement is believed to present the outline of the 
argument submitted on the part of the United States.;

Both the premises and the conclusion must be examined.
If the conquest of California was the object of the war it must be so 

considered, because that object was avowed by competent authority 
when war was declared ; or, because it was made the object of the war 
after its commencement by the political branch of the government.

It may be admitted that this government had long regarded Cali­
fornia, or the bay of San Francisco, as an important and desirable 
acquisition. The instructions of the President to Mr. Slidell indicate 
the wish of the Executive to obtain it by purchase and cession, as 
Louisiana and Florida had been acquired.

It by no means follows that the intention to obtain it by force of 
arms, or conquest, can be attributed to Congress, still less that such 
was its object or motive in declaring war.

The law by which war was declared recognises it as previously exist­
ing by the act of Mexico ; and it is known that hostilities arose from 
an invasion by Mexico of a territory claimed by the United States to 
be within their limits. Such was not, therefore, the object for which 
war was declared, or its existence recognised— nor could it constitu­
tionally have been.

It is observed by Mr. C. J. Taney, in Fleming y. Page, 9 How., 
614 : Ci The genius and character of our institutions are peaceful, and 
the power to declare war was not conferred upon Congress for the pur­
pose of aggression or aggrandisement, but to enable the general gov­
ernment to vindicate by arms, if it should become necessary, its own 
rights and the rights of its citizens. A war, therefore, declared by 
Congress can never be presumed to be waged for the purpose of con­
quest or the acquisition of territory.”

As a limitation upon the power of Congress, this distinction may, 
practically, be unimportant. As every war in which the country may 
be engaged must be regarded by all branches of the government, and 
even by neutrals, as a just war ; and as nations can readily cloak a 
spirit of rapacity and aggression under professions of justice and moder­
ation, it is at ail times easy, should our country be actuated by such a 
spirit, to declare an aggressive war, to be undertaken in self-defence, 
and an intended conquest to be desired only as a compensation for 
past or security against future injuries. .

But the distinction is important when a court is asked to presume 
that conquest was the object of the war.

Under our government, at least, such a presumption cannot be in­
dulged.-

The conquest of California being thus shown not to have been the 
object for which war was declared, we may next inquire whether, 
by the acts of the Executive under its power to conduct the war, it 
became such, or was brought within its scope, in the sense in which 
the phrase was used at the bar ?  ̂ *



In his annual message to Congress,- in December, 1846, the Presi­
dent distinctly states that the w-a£nUginated in the attempt of Mexico 
to reconquer Texas to the Sabine, ..After adverting to the considera­
tions -which had inducedAhe Executive to interpose no obstacles; to the 
return of Santa Annaflthe latter being more favorably disposed,g to 
peace than Paredes, who was then at the head of affairs, the President 
observed:. ~;£The war has not been waged with a view to conquest, but 
having, beemeommenced by Mexico, it has been carried into the enemy’s 
cqimtry, and will be vigorously prosecuted there, with a view to ob­
tain art honorable peace, and thereby secure ample indemnity for the 
expenses of the war, as well as our much injured, citizens, who have 
large pecuniary demands against Mexico.”

Similar declarations are frequently and emphatically repeated by 
the President in various communications to Congress, and in the corres­
pondence between the American commissioner and the Mexican au­
thorities.

The object of the war, therefore, as indicated by executive acts and 
declarations, was not conquest, or, if conquest, it was that of a safe and 
honorable peace.

It is true, that after the military occupation of California, and after 
our arms had been everywhere successful, and perhaps at the com­
mencement of hostilities, the Executive and the nation may have con­
fidently anticipated that by the treaty of peace we would acquire Cali­
fornia. As Mexico was known to be impoverished, and distracted by 
civil dissentions, it was obvious - that the only indemnity she could 
afford us for expenses of the war was the cession of a portion of her 
territory.

The instructions of the Secretary of State to Mr. Trist show that the 
extension of the boundaries of the United States, over New Mexico and 
Upper California, for a sum not exceeding $20,000,.000, was a condition 
sine qua non of any treaty.

The extraordinary successes of our arms, the fact that we already 
held possession of a great part of the territory of the enemy and 
virtually of his capital, our great expenditures of blood and treasure 
entitled us to retain a portion, at least, of our conquest as the only 
indemnity we could obtain. But we were willing to restore a con­
siderable part of our possessions, and to pay for that retained by us a 
large amount of money.

But such views and intentions on the part of the Executive as to the 
condition on which the war should cease, are very different from 
waging it with a view to conquest. The war, then, cannot, in any 
just sense, be deemed to have been declared by Congress, or conducted 
by the Executive, with a view to conquest.

The power of the President in the conduct of the war was that of 
commander-in-chief of the army and navy. He had authority to direct 
and control military operations. As part of the treaty making power, 
he could determine where and on what conditions a treaty of peace 
should be made. But he had no power to impress upon the war a 
purpose different from that with which it was commenced, and which, 
as Mr. C. J. Taney declares, Congress could not constitutionally enter­
tain. ‘ 'The law declaring war,”  observes the same great authority in
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President by the declaration of war. His duty and his power are"' 
purely military. As commander-in-chief, he is authorized to direct 
the military and naval forces placed by law at his command, and to 
employ them in the manner he may deem most effectual to harrass and 
conquer and subdue the enemy. He may invade the hostile country, 
and subject it to the sovereignty and authority of the- United States. 
But his ̂ conquests do not enlarge the boundaries of the United States, 
nor extend the operations of our institutions and laws beyond the 
limits before assigned them by the legislative power.”

It is true that in the case in which these observations are made, the 
point to be determined waS, whether enemies’ territory, which in the 
course of hostilities had come into our military, possession, became a 
part of the United States, and subject to our general laws. But they 
are important to this case as defining the power of the President in 
war to be merely that of the military commander-in-chief, that terri­
tory can be acquired only by the treaty-making and legislative 
authority, and, consequently, that the fact that hostilities are by the 
military authority directed against a particular portion of the enemy’s 
territory, cannot be said to make the acquisition of that territory the 
object of the war.

It is therefore apparent that the war with Mexico cannot be regarded 
by the judicial department of this government as commenced, or con­
ducted, with the object of effecting the conquest of California.

The most that can be said is, that its military occupation was effected 
as a means of crippling and subduing the enemy, and with the ex­
pectation, on the part of the Executive, that we would retain, and 
finally insist upon the cession of the territory so subjugated by our 
arms as an indemnity for our injuries and expenses.

The nature and amount of indemnity to he required, the extent of 
territory to be ceded, depended upon the will of the Senate and the 
Executive as the treaty-making power, and until that will was ex­
pressed in the treaty, the intention to effect the permanent acquisition 
of all California cannot be attributed to the political power, any more 
than a similar intention with regard to those conquests which at the 
close of the war were restored.

If, then, it were a principle of public law that all alienations of 
public domain by a sovereign are invalid as against an enemy who has 
commenced or is prosecuting a war, with the object of conquering the 
territory within which the property is situated, or who has set on foot 
expeditions for the purpose, with sufficient power to attain the end, as 
proved by the event, the facts of this case would hardly admit of its 
application.

But assuming the facts as contended^ for by the United States, we



proceed to inquire whether such a rule of law exists. The right of 
Mexico to dispose* of her public domain in California before the war. is 
admitted. It is not denied that that right ceased, as against the 
United States, when the latter effected the conquest of the country, 
and subverted the' Mexican authority.
/T f  it ceased before the actual conquest and displacement of the 
lexican authority, it must be because the determination of the United 

States to effect the conquest, and the making preparation to .carry out 
its determination, gave to the latter some inchoate or inceptive right 
to the territory subsequently conquered, and the title consummated by 
the conquest relates back by a kind of fiction to the date of its inception.

^ e  have been unable to discover any trace or intimation of such a 
doctrine in any writer on the laws of war.

The rights derived from conquest are derived from force alone. They 
are recognised because there is no one to dispute them, not because 
they are, in a moral sense, rightful and just. The conquest of an 
enemy s country, admitted to be his, is not, therefore, the assertion of 
an antecedent right.

It is the assertion of the will and the power to wrest it from him.
Even where a conquest is effected to obtain an indemnity justly due, 

it is not the assertion of any antecedent right to the particular territory 
conquered, but only of the general right to a compensation for injury.

The right of the conqueror is, therefore, derived from the cCnquest 
alone. It originates in the conquest, not in the intention to conquer, 
though coupled with the ability to effect his purpose, nor even in the 
right' to conquer as means of obtaining satisfaction for injury.

It is fact of conquest, not the intention or power to conquer, which 
clothes him with the rights of a conqueror.

The rights acqiiired  ̂by the conquest are temporary and precarious 
until the jus 'postliminii is extinguished, and if a'reconquest is effected, 
the rights of the sovereign who has temporarily been displaced revive, 
and are deemed to have been uninterrupted.
. The terin title by conquest expresses, therefore, a fact and not a 

right. Until the fact that conquest occurs the conqueror can have no 
rights. To affirm that a title acquired by conquest relates back to a 
period anterior to the conquest, is almost contradiction in terms.

Until, then, the conquest is effected, the rights of the existing 
sovereign remain unimpaired. He can, therefore, dispose of the public 
property at his discretion, nor can that right be effected by the deter­
mination of an enemy to conquer the territory, and by his preparations 
for the purpose, though the event may demonstrate the conquest to 
have been practicable.

The case of Harcourt v. Graillard has been cited by the counsel of 
the United States in support of the doctrine contended for by them.

The distinction between that case and the case at bar is obvious.
In Harcourt Graillard the question was as to the validity of a 

grant by a British governor, of land within a territory claimed to 
belong to the United States. As our government had asserted and 
maintained by arms its title to the disputed tract, the judicial depart­
ment were not at liberty to declare the claim to be wrongful, and o
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recognise the right of any other sovereign over the territory in 
question.

The title of the United States was in no sense acquired by conquest. 
Her title was antecedent to the war—it was merely maintained by 
arms and recognised by the treaty of peace.
e The question presented was, in the language of the court, “ one of 
disputed boundaries, within which the power that succeeds in war is 
not obliged to recognise as valid any acts of ownership exercised by 
his adversary.”

Had the claim been that of conquest alone, the case would have 
presented, says the court, more difficulty. “  That ground would ad­
mit the original right of the governor of Florida to grant, and if so 
his right to grant might have continued until the treaty of peace, and 
the grant to Harcourt might, in that case, have had extended to it the 
principles of public law which are applicable to territories acquired by 
conquest, whereas the right set up by South Carolina and Georgia de­
nies all power in the grantor over the soil.”

The distinction is made still more apparent in a subsequent part o f 
the opinion of the court: f* War is. a suit prosecuted by the sword ; 
and where the question to be decided is one of original claim to territory, 
grants of soil, made flagrante hello by the party that fails, can only de­
rive validity from treaty stipulations. It is not necessary here to con­
sider the rights of the conqueror in case o f actual conquest.”  (p. 528.)

The latter is precisely the question to he considered in the case at 
bar.

The argument of the counsel for the United States can, therefore, 
derive no support from the case referred to.

It is proper, however, to observe that the case of Harcourt vs. Gail- 
lard was not cited by counsel as directly in point. It was thought to 
establish that all grants of territory brought within the scope of the 
war are invalid ; that the case of disputed boundaries presents but an 
illustration of the general principle— while the case at the bar fur­
nishes another.

It has seemed to me, however, that the principle of that decision re­
lates exclusively to the case of disputed boundaries, and that the distinc­
tion is clearly drawn between that case and one like the present—that 
between them the obvious difference exists ; that the former is a case 
of “ original claim to territory,”  while the other is one of “ actual con­
quest.”

It is said on the part of the United States, that if a belligerent,can, 
after a declaration of war, grant any portion of his property he can 
grant the whole, and thus might, by granting himself away, escape 
responsibility. The case supposed is an extreme one. It can rarely 
occur that a nation will seek safety by self-destruction.

But in such case the adversary might refuse to recognise such a vol­
untary suicide as affecting his rights. For the purpose of obtaining 
satisfaction he might justly treat the nationality sought to be extin­
guished as still existing. But at all courts his rights would be enforced 
against the successor or grantee of the extinguished sovereign.

The question would then be purely political, for the new sovereign, 
whether to carry on the war, or accede •toH'be demands of the enemy
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of his grantor, and for the latter whether to prosecute the war against 
the new sovereign. Little aid, however, can he derived from the con- 

eration of such extreme and improbable cases.
[t is further urged, that the doctrine contended for on behalf of the 

/United States is in the prize law.
It may, perhaps, be admitted that a theory of maritime prize for­

merly obtained, which assumed that a belligerent has a vested right 
by the declaration of war in all sea-borne private property of the other 
belligerent ; that no such property can be the subject of lawful sale ; 
that all contracts of sale touching belligerent property of any sort,

• though valid on land, are invalidated by the mere fact of such prop­
erty being embarked on the ocean, and that if transferred to a neutral 
after the declaration of war it is lawful prize to the other belligerent.

Such is not now the received law of nations. It is now admitted 
that the bona fide sale of the ships of belligerents to neutrals in time 
of war is lawful and valid unless made in transitu.

In the Johanna Emili^, 29th Eng. L. and Eg. R., p; 562, Dr. Leis- 
nington says-: Jf* It is not denied that it is competent for neutrals to 
purchase the property of enemies in another 'country, whether consist­
ing of ships or anything else. They have a perfect right to do so, and 
no belligerent right can override it.’\

Such is the doctrine maintained by our government. See opinion of 
Mr. Attorney G-eneraLOushing, October 8th, 1855.

If a sale to a neutral of a ship in transitu is held invalid as against 
a belligerent, it is not by reason of any inchoate right or lien acquired 
by the latter by the mere declaration of war, or because the right of 
the enemy to dispose of his property is invalidated by the declaration 
of war, but because a sale of a ship in ttansitu is taken as proof of 
collusion and fraud, and as showing that no absolute transfer has, in 
fact, been made. The soundness of even this rule is doubted by the 
Attorney (General in the opinion referred to.

A sale of a ship not in transitu by a belligerent to a neutral is valid 
as against a subsequent captor, no matter how imminent the danger of 
capture would have been had she remained enemy’s property, and no 
matter what may be the number of hostile fleets. fitted out to cruise 
against her and similar property of the belligerent.

It appears, then, that the law of nations, with regard to prize of war, 
does not recognise the principle contended for.

It is urged, however, that this principle lies at the foundation of the 
doctrine of post liminii.

It is argued that a state of war implies the reciprocal denial by each 
belligerent of all rights on the other.

That each relies upon force alone—force to retain or force to take.
They are thus in aequali jure.
The principle, therefore, by which, on a reconquest, the original 

title revives, and is deemed to have been uninterrupted, is founded on the 
presumption that the displaced sovereign intended a reconquest when 
he was displaced, and his title on a reconquest relates back to the time 
when he is presumed to have formed such intention. If, then, (it is 
argued,) the title by reconquest relates back to the time of the forma­
tion of the intention fp^ecoaquer, the title by conquest must relate
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back to a similar period; for a state of war implies the negation of all 
antecedent right on either side. The only difference between the cases 
being, that in the case bf a reconquest the intention to reconquer is 
presumed until the jus post liminii is extinguished, while in the case of 
conquest that intention must be shown by the political acts and declara­
tions of the conqueror.

The argument is ingenious, but the premises are, I think, erroneous.
It is assumed that a new title is acquired by a sovereign who recovers 

territories from which he has temporarily been driven. ■
On the contrary, he holds it by his original title, which could only 

have been displaced by a permanent conquest. But the fact that he 
recovers the territory, proves that what seemed a conquest was but a 
temporary dispossession. The invader, therefore, acquired no rights, 
nor did the original sovereign lose any. He continues to rule, not by 
a newly acquired title which relates back to any former period, but by 
his ancient title, which, in contemplation of law, has never been 
divested.

Nor is it true that war is the reciprocal denial of all rights by the 
belligerents, with respect* to the territories of either.

A conqueror does not deny that the territory seized was at the time 
of the conquest the territory of his enemy, any more than the attaching 
creditor denies the property attached to be that of his debtor.

^On the contrary, he asserts it to be his. He seizes it as the property 
of his enemy, and because it is his. He asserts no antecedent title in 
himself. He declares not that the territory was his, but that he will 
make it his by conquest.

The title or right acquired by a conquest is not the same as that of 
the original possessor.

It is temporary and precarious, and ceases the moment the conqueror 
is expelled. If, indeed, a title by conquest can be said ever to have 
existed when the court has proved that the attempted conquest could 
not be maintained.

The_ title of the original owner is wholly unaffected by the tempo­
rary dispossession, and even during his dispossession it is treated as 
valid and subsisting until thesis post liminii has been extinguished.

The extinction oi the post liminii is necessary to ripen the temporary .' 
and merely possessory right of the conqueror into such an ownership 
of the territory as neutrals can recognise.

If these views be correct, the case of a reconquest does not present 
the instance supposed of a title relating back to the period of the for­
mation of the intention to reconquer.

But the further discussion of this subject would require more time 
and space than can be devoted to it.

 ̂ ft might, I think, be demonstrated, that a rule which supposes all 
rights of a sovereign, with respect to territory subsequently conquered, 
to cease as against the conqueror, not when wards declared, but when 
the war is prosecuted with the object of conquest, when expeditions 
are fitted out for the purpose, and when the conquest is u imminent 
and inevitable, is not susceptible of practical application as a rule of 
international law.

That those rights must continue until the date of actual conquest, of



the treaty of cession, or else must cease at the declaration of war, and 
that an attempt to estimate the/“  imminency’ ’ of the conquest at any 

i| i intermediate period, or to try the validity of the exercise of sovereign 
■ rights, hy calculating the chances of war at a particular moment, 
M ywould he impracticable and illusory.

Dmthe whole, we are of opinion that the right of Mexico to grant 
I her public domain in California, continued until the conquest of the 

country hy the United States.
It is further urged, on the part of the United States, that grants 

made after the 13th May are not protected hy the treaty of peace, be­
cause such was not the intention of the parties.
^  That the Mexican commissioners who negotiated the peace, and who 
represented the claimants as well as the Mexican»government, solemnly, 
and after special inquiry, declared that none such existed.

That the treaty was negotiated on the faith of this declaratlaii.
It is admitted that such a declaration was made, and empcfned in 

the project of the treaty submitted to the Senate.
Had this declaration been contained in treaty as adopted and rati­

fied, it might very possibly have been regarded as a covenant or stipu­
lation that in such grants should he deemed valid hy the United States.

But the clause containing it was struck out hy the Senate, not hy 
the general vote which struck out the whole of the 10th article of 
which this declaration formed a part, hut hy a distinct vote upon the 
question whether this particular clause should stand as a part of the 
treaty.

The court cannot assume, therefore, that the treaty was assented to 
hy the United States on the faith of this declaration hy Mexico, else 
why strike it out ?

It may, not unreasonably, he supposed that the Senate refused to 
allow the declaration to remain, because they were willing that grants 
made after the 13th May, if any such there were, should he submitted 
to the courts, and rejected or confirmed, as might he just.

But assuming that the treaty was concluded on the faith of this 
declaration, the rights of an individual to his property cannot he 
effected hy it.

The stipulation in the treaty hy which the property of the inhabi­
tants of the ceded territory was secured, conveyed to them no addi­
tional rights. u An article to secure this object, so deservedly held 
sacred in the view of policy as well as of justice and humanity, is 
always required and never refused/’ (12 Wheat., 536.)

“  When such an article is submitted to the courts, the inquiry is, 
whether the land in controversy was the property of the claimant be­
fore the treaty.”  (U. 8. vs:. Awedondo, 6 Pet., 112.)

If, then, the land in controversy was the private property of the 
claimant when the country was acquired, it must have remained such, 
though no treaty had been made. The United States do not claim to 
have acquired the ownership of any other property than the public 
property of the enemy, nor could they justly have demanded that 
Mexico should assent by the treaty to the confiscation of any property, 
the right to which was vested in private individuals.

If, then, the United S f̂tfcesMiave been wilfully or accidentally de-
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ceived, as to the amount of property held in private ownership in t 
ceded territory, they may have a right to demand a return of some p< 
tion of the pecuniary equivalent paid by them.

The fraud or mistake of the Mexican commissioners can have 
effect upon a private right held sacred by the laws and usages of t 
civilized nations, which was not derived from the treaty, and whic 
had it been known to exist, the United States would have been boui 
to respect.

These observations are made with reference to the general propo 
tion maintained at the bar, viz: that the declaration by Mexico t 
no grants had been made subsequent to May 13, 1846, invalidated ; 
such grants to the same extent as if a stipulation to that effect h 
been embodied in the-ttreaty./}

'V̂ e proceed to consider the merits of the case at bar.
Th^claim was rejected by the board for want of proof of the mes 

conveyances through which the claimants derive title.
That ahfect has been supplied by evidence taken in this court.
In support of their title the claimants have produced : V  
1st. A  petition in the usual form, addressed to thq^governor 

Benito Dias, ms the land called “ Punta de Lobos,”  atid dated Ap 
3d, 1845. , \  t /  \

On the margin cuvjiis petition is'an order for information, dated M 
24th' 1845.

2d. The “  informeesrof the officers”  as requited by the governor, 
3d. The formal grant signed by Pio Pico^/governor, and José Mi 

thias Moreno, secretary, ahd dated June 25th, 1846.
The claimants have also Vrodficed a private letter from Juan Ba 

dini, secretary of the governor^ dialed /in the same day with the or 
for information to Benito Dias, Iqj which he expresses to the latter 1 
regret that he had not first obtained the certificated of other “  
formées”  and sent them with the petition, “ in which case he woi 
have had the pleasure of sending hinr^ll his matters concluded.”  

The signatures to these dc/umjents ape proved by the testimony 
Pio Pico himself, and by other kitnessè^ nor has any attempt be 
made to call in question their genuineness A It is suggested, howev 
on the part of the United' 'States!, that theyVere signed subsequen 
to their date, and after/the final ¡Subversion orsthe Mexican author 
in California. /  1 \

Benito Dias, the original grantee, was examined, as a witness by 
claimants, he having assigned al). his interest in tmhgrant.

He states that/he grant was in his handwriting,' a'qd that he wf 
it and sent it to'the governor fori signature, in consequence of a let 
from Bandini/ secretary of the governor, stating that the grant mi 
be obtained immediately, as thcT country was in a criticalSstate ; tl 
this was done on the 20th or 21 t̂ June, at San Francisco ; liiat he 
ceived thc/grant on the 5th or 0th of July, at Monterey, and. that 
was handed to him by Antonio Maria Osio, who received it from. C< 
the couper of Dias, to whom it had been delivered by the govVn 
That the grant was signed by Pio Pico, at Santa Barbara, or Bffi 
Ventura, the courier whom Dias had despatched to Los Angeles havl 
met tiie governor on the road at one those places.

tin


