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To ascertain and settle fte Pikte Land Claims in the State cf California
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At a Stated Term of the DISTRICT COURT OF THE
UNITED STATES OF AMERICA, for the Northern District of
68 ND California, held at the Court Room, in the City of San Francisco,

PAGE 65 on the day of
~in the year of our Lord one thousand

eight hundred and fifty-

Iraent:

The Honorable OGDEN HOFFMAN\ District Judge.
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UNITED STATES DISTRICT COURT,

D eputy.
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page 66

Towne & Bacon, Printers, 126 Clay Street, corner Sansome.



%0



District Court of the United States

IN AND FOB THE

of California*

Cleric.

By

Deputy.
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At a Stated Term of the DISTRICT COURT OF THE UNITED
STATES OF AMERICA, for the Northern District of Cali-

fornia, held at the Court Room, in the City of Sa" Francisco,
68 NOQ

»nffiuL”~Lc/a™* -,.... the day of
2
RAGE? 3 'in the year of our Lord one thousand
eight hundred and sixty»

The Honorable OGDEN HOFFMAN, District Judge.

The United States,

IN LAND CASES.
District Court No

Land Com. No.

And now at this day
on application of - Attorney”

for. It is Ordered, that the Surveyor

General of the United States for California reton into this Court, on or before Wednes-

day, the.......iiccee day of D- 186~"' his
Offickp-Survey and Plat of the land&ially confirmed, in the a”ove entitled cause, known
as (o and situated in the County
of...

in said District ; And it is further Or-
dered, that the United States Marshal for this District serve upon the said Surveyor

General without delay, a certified copy of this order, and make due return hereon.
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At a Stated Term of the DISTRICT COURT OF THE UNITED
STATES OF AMERICA, for the Northern District of Cali-
fornia, held at the Court Room, in the City of San F rancisco,

a8 N0 the L. day of

page 75 in the year of our Lord one thousand

el

The Honorable OGDEN HOFFMAN, District Judge.

eight hundred and sixty,

And now at this day
the United States Marshal having made return upon the Monition heretofore issued
in this cause, that he had given due notice as therein commanded ; on motion of

-------- Attorney for
proclamation was made that all parties having, or claiming to have, an interest in the

survey and location of the land finally confirmed in the above entitled cause, appear

whereupon It is Ordered, that the default of all parties not appearing as aforesaid be
and the same is hereby entered. ‘l

1 I 1



UNITED STATES DISTRICT COURT
Northern District of California.

IN LAND OASES.

THE UNITED STATES,
&mm

ORDER ON RETURN OF MONITION.

Clerk.
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Northern District of Califba*«la. j

THE PRESIDENT OF THE UNITED STATES OF AMERICA,
To the Marshal of the United States for the Northern District
of California,

y i  GREETING—

W hereas, objection has been made tpHhe official surwe™Cnd location of the land

Anally confirmed, in case No ,to known as
| S . and situated in the County
in said District.

Now Therefore you are hereby Commanded, in the name of the President of the
United States of America, to give due notice to all parties having, or claiming to have, an
interest in such survey and location, that they be and appear before the District Court
of the United States fof said District, sitting in Land Cases, on or before Wednesday,
the. lay of A. D. 186£>, at 11 o’clock, A. M. (if that day
shall be a day of jurisdiction, and if not. on or before the next Wednesday thereafter,)
then and there to intervene for the protection of such interest, or their defaults will be
taken. And what you shall have done under this writ do you then and there make

return thereon.

W itness, the Hon, OGDEN HOFFMAN, Judge of said Court, at San Francisco,
in said District, this. .day A.D. 186" .
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UNITED STATES DISTRICT COURT,
Northern District of California.
IN LAND OASES.

THE UNITED STATES.

Clerk.
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At a Stated Term of the DISTRICT COURT OF THE UNITED
STATES OF AMERICA, for the Northern District of Cali-

68 ND
fornia, held at the Court Room in the City of Sa** F rancisco,
pace 90
on L. e day of
in the year of our Lord one thousand
eight hundred and sixty r
kmnt:

The Honorable OGDEN HOFFMAN, District Judge.



UNITED STATES DISTRICT COURT
Northern District of California.
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FOR THE NORTHERN DISTRICT OF CALIFORNIA.

IN LAND CASES
Dist. Court No,- é f

Land Com. No

Be it Remembered, that on this. .day of. 1)., 186«?,
at the City of San Francisco, in the District aforesaid, before me, WM. H. CHEVFRS,
a Commissioner duly appointed by the Circuit Court of the United States for the Dis-
tricts of California to take acknowledgments of bail and affidavits, and also to

I take depositions of witnesses., in civil causes depending in the Courts of the United

States, pursuant to the Acts of Congress in that behalf, personally appeared

_____a witness produced in behalf of

.in the above entitled cause, now

pending in said Court under the Acts of Congress to ascertain and settle the private land

claims in the State of California, who, being duly sworn, testified as follows : his
evidence being intopprotod-bj 1

a-sworn interprets.

P resent . <O

QUESTIONS IN BEHALF OF THE

Question 1st,












UNITED STATES DISTRICT COURT

Northern District of California.
IN LAND CASES.

THE UNITED STATES

V.

Filed- *£67,--1865r

Clerk.
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PAC« 111 FOR THE NORTHERN DISTRICT CE CALIFORNIA.

IN LAND CASES
Dist. Court No

La.7id Com. No.

day of, X, 1872,
at the City of San Franciseo, in the District aforesaid, before me, WM. EL CHEVERS,
a Commissioner duly appointed by the Circuit Court of the United States for the Dis-
tricts of California to take acknowledgments of bail and affidavits, and also to
take depositions of witnesses, in civil causes depending in the Courts of the United
StE”s, pursuant to the Acts of Congress in that behalf, personally appeared

___a witness produced m behalf of

n W\ the above entitled cause, now

pending in said Court under the Acts of Congress to ascertain and settle the private land
claims in the State of California, who, being duly sworn, testified as follows : h»-

ffyide™oc being interpreted. by . \ m;1l

rppn interpreter,

P resent :

- QUESTIONS IN BEHALF OF THE

Question 1st,

241
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UNITED STATES DISTRICT COURT

Northern District of California.
IN LAND OASES.

THE UNITED STATES,

V.
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FOR THE NORTHERN DISTRICT OF CALIFORNIA.

IN LAND CASES
Bist. Court No.

Land Com. No.

day of_ A. 1), 1802~

at the City of San Francisco, in the District aforesaid, before me, WM. H. CHEVERS,

a Commissioner duly appointed by the Circuit Court of the United States for the Dis-

tricts of California to take acknowledgments of bail and affidavits, and also to

take depositions of witnesses, in civil causes depending in the Courts of the United

Staj”s, pursuant to the“Acts of Congress in that behalf, personally appeared

a witness produced in behalf of

.in the above entitled cause, now

pending in said Court under the Acts of Congress to ascertain and settle the private land

claims in the State of California, who, being duly swora, testified as follows : his
evidence being interpreted by

a sworn interpreter.

P resent : s

QUESTIONS IN BEHALF OF THE

Question 1st,












UNITED STATES DISTRICT COURT

Northern District of California.
IN LAND GASES.

DEPOSITION OF

onpart @

68 no
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FOR THE NORTHERN DISTRICT OF CALIFORNIA.

68 N° r, The United States,

PAGE

V. IN LAND CASES.
Dist. Court No..

Land Com. -No..

in the above entitled cause in behalf of the

will be taken before me,, the undersigned, a Commissioner duly appointed by the Circuit
Court of the LTnited States for the Districts of California to take acknowledgments of bail
and affidavits, and also to take depositions of witnesses, in civil causes depending in the
Courtg”pf the United States, pursuant tojjie Acts of Congress in that behalf, commencing
oru/~C/"ihr > »day D. 1862, at/ / oZTlock<"M.,
and continuing from day to day until finished, at my office No. 17, U. S. Court Roomsy
and you are hereby further notified to then and there appear and propound such questions
to the said witness as you deem fit.

Witness my hand and official seal at the C

in said District, this—X""AC/Z-day
A. D. 1862.

LL S. Commissioner.
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FOR THE NORTHERN DISTRICT OF CALIFORNIA.

IN LAND CASES
Dist. Court No._

La,7id Com. No

Be it Remembered, that on thij 2 day of_ 1).,
at the City of San Francisco, in the District aforesaid, before me, WM. H. CHEYFRS”
a Commissioner duly appointed by the Circuit Court of the United States for the Dis-
tricts of California to take acknowledgments of bail and affidavits, and also to
take depositions of witnesses, in civil causes depending in the Courts of the United
States”™ pursuant to the Acts of Congress in that behalf, personally appeared
a witness produced in behalf of
n the above entitled cause, now
pending in said Court under the Acts of Congress to ascertain and settle the private land
claims in the State of California, who, being duly sworn, testified as follows : his
evidence being interpreted by

a sworn interpreter.

P resent

QUESTIONS IN BEHALF OF THE'

Question 1st,
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UNITED STATES DISTRICT COURT

Northern District 0T California.
IN LAND CASES.

THE UNITED STATES,

DEPOSITION OF

onpart of.

68 no
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UNITED STATES OF AMERICA,

page 219 COUNTY OF SAN FRANCISCO,
In % Sistritt Court of % Ittitor States for tire fhrtfjera District of California,

The President of the United States of Anerica,

GREETING:

You are hereby required, That all and singular business and excuses being set
aside, you appear and attend before the District Court of the United States for the Northern
District of California, to be held a ™ he. Court House in the City of San Francisco, on the

................ day A D1 8 ~ 2 r at o ‘lock,
then and there to testify in the above stated cause now pending in said District Court, on the part
of the ftbovoe a r n e d tx*"<¢A~A~grMAnd for a failure to attend you will be deemed
guilty of a contempt of Court, and liable to pay all loss and damages sustained thereby to the

airareived, .
W itness, the Hon. OGDEN HOFFMAN, Judge-of the District
Court’of the United States of America” ot the Northern
Dij*mj/off California, this...... day of
in/the yeaU-ffi our Lord one
thousand eight hundred and "~ C _ and of our

independence the eighty-

Attest,

Clerk.

Bv
Deputy Clerk.
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District Court of the Northern District,

STATE OF CALIFORNIA.

THE UNITED STATES OF AMERICA
VS.
RAFAEL GARCIA.

A rgument in favor of Sarah Randall, widow and administratrix of Wil*
liam E. Randall, deceased, grantee of Rafael Garcia, in support of
HER EXCEPTIONS TO THE OFFICIAL SURVEY IN THIS CASE, AND IN OPPOSITION
TO THE EXCEPTIONS OF SHAFTERS, PARK & H e YDENFELDT.

The intervenor, Sarah Randall, excepts to the survey on the ground that it
the survey, conforms neither to the description given in the decree of confirma-
tion, nor to the juridical possession. According to both, the southeastern bound-
ary was the Canadade Ciervo; and the survey as made stopped far’short of that
boundary; in consequence of which, most of the intervenor’s land‘is left outside
of the survey. We refer to the decree of confirmation, the record of juridical
possession, the testimony of Ignacio Pacheco, Salvador Vallejo, and Daniel Olds
taken and filed m support of our exceptions, to the deed from Rafael Garcia to
William E. Randall and John Nelson, the deed from Nelson to Randall (the testi-
mony of Daniel Olds showing inter alia the death of Randall,) and the certified
transcript of the proceedings before the Probate Court of Marin County in the
matter of the estate of said William E. Randall, resulting in letters of adminis-
tration to the intervenor. The excess beyond two leagues will be very little in

-case the survey is reformed by making the Canada de Ciervo the southeastern
boundary ; and wfe understand it to be the settled law of this Court that in all
such cases at least, the survey must conform to the juridical possession, especial-
ly where, as here, there is no question of the good faith of it. The objection that
the Canadade Ciervo does not extend to the Tokeglume, or San Gerénimo seems
to us to be neither supported by the proof, nor of any moment if supported The
record of juridical possession is explicit that they proceeded from the starting point
along the Tokeglume to the Cafiada de Ciervo; and Vallejo and Pacheco, the first
of whom was the Alcalde who gave, and the latter one of the witnesses who as-
sisted at the giving of the juridical possession, being examined in support of our
exceptions” affirm the truth of the record ; and to this Mr. Shafter opposes the tes-
timony which he drew out on the cross-examination of Daniel Olds, that what he
now understands to be the Cafiada de Ciervo does not extend to the San Gerénimo
and the supposed testimony of Dr. Mathewson that there is one unbroken range
of mountains between the Olimos Loke and the Tokeglume or San Ger6nimo —
Upon this we remark, 1st, that the question is not what Mr. Olds now under-
stands the Canada de Ciervo to be, but what was called the Cafiada de Ciervo
when juridical possession was given; and 2d, that Dr. Mathewson has given no
such testimony, so far as we can ascertain; certainly not in this case, nor in the
~se;qgf the United States ». Bethuel Phelps. In the latter,case is a deposition
ot his (Mathewson s) in which he testifies that there ia a range of hills or
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mountains between the two streams above mentioned, rising higher to the south-
east, but he says nothing about an unbroken range, and his testimony would be
consistent with the fact that there are half a hundred passes through the hills
from one stream to the other. Besides, the testimony was not taken in support of
Mr. Shafter’s exceptions to the survey in the Garcia case, and cannot be used to
impugn it. We maintain here, as everywhere in this case, jthat none of the depo-
sitions or other papers in the case of the United States V. Bethrsel Phelps are in
evidence in support of the exceptions of Messrs. Shaffers, Park & Heydemfeldt,
nor can be used in support of their intervention. But, even ifthe Court should
hold it as proved that the Canada de Ciervo does not extend to the San Geronimo,
we urge that that is of no moment, for if the Court reads the words, “ thence
following” &c. &. “ tothe Canada de Cienvo,as meaning that they went along,
&. &. as far southeast as the Canada de Ciervo, instead 'of meaning that they
came actually to it on the Tokeglume, still, the record adds that Garcia raised a
mound of stones to mark the point, and thence they proceeded at right angles to
the Olimos Loke, where another mound was raised ; and Vallejo and Pacheco, in
their testimony in this case, say that they showed this line to the witness Daniel
Olds ; and he says the surveyor in this ease stopped a half a mile or so short of
that line, and thereby left most of Mrs. Randall’s land outside the survey. But,
if the Court should hold that we must, notwithstanding juridical possession given,
be limited to exactly two leagues, then we say that still the survey should be re-
formed, and the excess cut off the northwest end, which still remains unsold in
Garcia’s hands. (See evidence of Nelson Olds taken in support of our exceptions
in this pase.)

As to the exceptions of Messrs. Shaffers, Park &Heydenfeldt, we say that they
have no standing in Court, or, in other words, that the petition and affidavit by
which they make their application to have the survey returned, show no interest
in them which warrants such application. Their allegation in their petition that
they are coiindantes [with Garcia, the single thing that, in any possible view
shows any interest in them, is not supported by the confirmatory affidavit, and
must, therefore, both under the law of 1860, and rule second in land cases, adopt-
ed by this Court, be rejected, even if, as simple coiindantes, without any conflict
of lines, which they do not allege, they would be interested, and then their appli-
cation stands on the allegation in the affidavit of J. McM. Shaffer, “that the sur-
vey and location of the land claimed herein is erroneous, in that it includes land
which belongs to the petitioners in the annexed petition named, as the successors
in interest of Bethuel Phelps, to whom the lands in said 'petition referred to were
confirmed.” We shall not urge laboriously the position, though we think it good,
that the 2d rule in land cases, adopted by this Court, under the law of 1860, and
thus a portion of the law governing this case, requires the petition to show that
the party asking a return of the survey is interested in that survey, and that the
petition shall be verified by the affidavit; neither of "which requisitions is complied
with in this case, and that for that reason they have no standing in Court; but
even then, and treating the allegations of the affidavit, as in both petition and af-
fidavit, there is nothing about being colindante. Besides, the exoeptions raise no
question about any line of ours conflicting with their lines, or any line of theirs ;
but their exception is, broadly and simply, that they have an older confirmed
grant for the whole of the land surveyed, and that, too, without any hint or sug-
gestion that the land sunveyed to us was either in whole or in part other than that con-
firmedtouws. Thus the bare, bald question is raised, can a third person come into
a litigation between the United States and Rafael Garcia, afterjudgment final in
favor of Garcia, and be heard to allege that which, if heard at all, can only be
heard with an eye to an utter and complete denial of every thing which had in
such litigation been adjudged to him, Garcia? The confirmation by the United
States judiciary becomes, in this way, instead of a shield to protect, a mere decoy
to entrap. Relying on the confirmation, Randall purchases a homestead on land
indisputably covered by the confirmation, as appears in evidence; and how many
others have done the same thing does not appear directly, but may be inferred
from Nelson Olds’ testimony, that out of the whole amount confirmed only about
three thousand acres remain unsold. It is true that in their exceptions, after say-
ing “ that the survey is located entirely on land heretofore confirmed by this Court
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to Belhuel Phelps?’ &. &c, they add, “that the said survey is not in accordance
With said grant or the desefio referred to therein.” &« the matter last quoted
from the exceptions, even if standing alone, and in no wise connected with or en-
larged or explained by that part going before, which asserts that our survey is
located entirely on their 'lands, raises no question of conflict or incongruity of boun-
dary lines, and hence, in view neither of their affidavit or exceptions have they
anyj position in Court as colindantes; and, anticipating somewhat another part of
the case, what they call their proof does not show any conflict or question oflines,
so far as they stand as objecting to the survey already made. As odndames,
they have not, while questioning the correctness of the present suney.either on
their pleadings or proofs, any standing before the Court, and must maintain them-
selves, if at all, on their assertion that they ownjtke land, and that although finally
and irrevocably confirmed to us, we shall be denied all benefit under that con-

firwWeurge that the law of 1860 contemplates no such thing; that the whole
purpose and aim of that law was to enable the Court in some expeditious naannei
to supervise the action of the surveyor general, and to see whether he has done
what under the decree of confirmation, he ought to have done. It is an
from the surveyor to this Court, and it is a universal principle of appellate juris
diction, that the Court towhich the appeal lies, can do no other thing than what
the judicature or officer from which or whom the appeal is taken, could leOally
mhave done. Could he, the surveyor general, on any showing that could passibly
have beenmede, have properly surveyed off to Garcia any other land than such as
was confirmed to him, such as is mentioned and specified in the decree of con-
firmation? Mr. Shatter, when arraigning the action of the surveyor general in
directing the survey in the case of the United States V. Phelps, spoke in terms of
just indignation, as this Court will probably remember, of the action of that officer
in assuming to limit the quantity confirmed to Phelps, or
the decree of confirration.  That we are right in saying that the duty of the Court is
simply to review the action of the surveyor, not this Court or Land Commission-
ers, and see whether he, the surveyor, has done anything he should not, will, we
think, appear from section second of the act, where the main general thing.for the
Court to do is pointed out; all the subsequent provisions being merely subsidiary to
thatend. That section says that the Gourts may make an order requiring any
survey of a private land claim” &c. “to be returned into Court, for examination
and adjudication:" It is the survey, not the decree of confirmation, that is to be
examined and adjudged. Any person who has an interest in that survey, i. e m
the proper location of the land confirmed, and who is prepared to show that, his
interest is affected in this, that other lands than those confirmed have been inclu-
ded or any portion of the lands confirmed excluded, has a standing m Court, and
no other one properly has. And hence, a colindante whose land may be bounded
on the land confirmed, or who holds a younger grant than the one surveyed, and
which is overlapped by the disputed survey, may properly raise Itisvoicem Court,
if he is prepared to show that the survey departs from the decree of confirmation,
and that by such departure his boundaries are infringed. Messrs. Shaffers, ParK
& Heydenfeldt fill neither of these categories; they neither allege that the survey
does not conform to the decree of confirmation, nor do they show that, if it does,
they are in anywise injured; indeed, they show affirmatively that they are not®
for if they own the land under an older confirmed grant, it is utterly indifferent to
themwhether our survey overlaps theirs or not. We would point out to the
Court, when examining the petition and affidavit through which Messrs” Shatters,
Park & Heydenfeldt sought the order for the return of the survey into Court, and
their exceptions, how the affidavit departs from the petition, and the exceptions
from both-perhaps an indication of that aspiration after extent which is strongly
manifested by them in this controversy. . A \
In this asin all other cases, the party appealing to the Court forjustlce, should
show by the papers through which he mekes his apped, that there are sufficient
grounds for the interference of the Court, or, in other words,, that be has nglits
that those rights have in some way been infringed, who has infringed them, and
that the Court is competent to aid him; and he ought not to be permitted to vex
the ear of justice with his cries unless he can do so. We are not driven to mere
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general principles to support our position, for the second rule in land cases, which
has all the force of law, requires the petition by which the return of the survey
into Court must be sought, to contain a statement of the interest of the party,
which statement shall be verified by affidavit. This of course meaus that the pe-
tition shall state facts, verified by affidavit, from which the Courtcan see judicially
that the petitioner has interests that are injuriously affected by an improper sur-
vey. Otherwise, the time of the Court, to the great detriment of suitors in other
cases, may be occupied in trying what will amount to nothing in the end, to say
nothing of inconvenience to the witnesses, and cost and damage to contesting
parties. It is as necessary to the safety of parties litigant in such cases as these,
as it is in others, that the party seeking the aid of the Court should state distinct-
ly and fully what he wants, and what facts he relies on to get it, and that be
should be held closely to them.

But even if they, Shafters, Park & Heydenfeldt, have any standing in Court, on
their pleadings, or what answers to such, they have utterly failed to make it good by
proofj for so far as we can learn, not oneparticle of evidence has beengiven or offered
by tkem Mr. Shafter asserted on the opening of the oral argument, that by some
stipulation in the case, the records in the cases of the United States v. Phelps, and
the United States V. Briones, were :n evidence in support of those exceptions in
the Garcia case. | have searched the records carefully for such a stipulation but
can find none such. | asked Mr. Shafter on the oral argument to point out such
a stipulation, but he asserted that it was among the papers, and directed me to go
there and get it. | have been there, again and again, and can find no stipulation
signed by Garcia in person or by attorney, nor by or for any person claiming under
Garcia. Of course, if there is a stipulation on file signed by the proper person
making the record and proceeding in the Phelps, or, as it is commonly called, the
Berry case, evidence in support of their exceptions to the survey in the Garcia
case, and furthermore to show their interest in such survey, there is no more to be
said on that head; but if there is not, upon what principle of law or right reason
can any effect be given to them. They are in every sense, even supposing Garcia
to be the only person injuriously affected by a decision adverse to him, res inter
adlios acta. He, much less those who claim under him, never had any day or place
in Court in the so called Berry case. They had no opportunity to cross-examine
the witnesses produced to contradict them, or to show them unworthy of credit.
It certainly is not too much & say, that if Garda may be defeated in this way, any
other grant in the State might, easily enough, if the matter had been undertaken
in time. We repeat again, that not the first particle of evidence has been given
by Messrs. Shafters, Park & Heydenfeldt, either to show that they have any inter-
est in the matter, or that their exceptions are well founded, unless, at any rate,
the records in the Berry case are in evidence in this, and not even then, for it in no
wise appears that they, Messrs. Shafters, Park & Heydenfeldt, or either of them nave
succeeded tOPhelps’ rights, or any part of themeor if it does in any wise appear,
we don’t know how. [Ifwe are right here, then, on this last ground, if on no other,
must these exceptions be overruled, for the intervention is by them, for thenselves
and no one else, and if they have proved that the survey is wrong in every par-
ticular, and that in consequence the holders of the Berry grant will be stripped
of every inch of their eight leagues, still they must fail because it does not appear
that the holders of that grant have clamored before the ear of justice.

But aside from this objection, the records in The United States V. Phelps, if they
are to be considered in evidence in this case, show that if any one has title to the
land which we claim, under the grant to Berry, it is Berry’s heirs, at any rate, not
Phelps or Randall, or the present exceptors, for the deed or concession from Berry to
Smith, under which they claim, and which is the only conveyance from Berry, is on-
ly of “the right which 1 ” (he Berry) “have acquired in the place called Punte de
Reyes,””and which is dated on the 14th day of February, 1844, which, by the way,
is just fourteen days before the fiscal’s opinion is dated, which is supposed by
Messrs. Shafters, Park & Heydenfeldt to be the close-up of a litigation in which
Berry claimed that he did not own Punte Reyes, but did own Tomales y Baulinas,
for it will be seen that in the deed to Smith, he speaks of the grant under which
he claims as of 1836, and in Smith’s deed to Phelps the date is given with more
particularity, as of the 11th of March, 1836. Is it to be credited, that if he had



234 b

been prosecuting a suit against Garcia for Témales y Baulinas, he would, just as

he was expecting judgment in that case, be selling Punte do Reyes as the land

granted to him? But be this as it may, the only land conceded by Berry to Smith

is Punte de Reyes; and unless it is proved that the land they now claim was then

{(r?ow'r; as Punte de Reyes, how can they expect to have it substantially decreed to
em?

We maintain, further, that in no view of the case, and supposing all our previ-
ous objections ruled.against us, can these exceptions of Shatters, Park & Heyden-
feldt be maintained, even waiving for the present the estoppel by reason of Berry’s
testimony and acts at the time juridical possession was given to Garcia. We un-
derstand them as resting their hopes of relief on what they call the judgment of
the Superior Tribunal, invoking it as ajudgement, inter partes, by one of the reg-
ular judicatures of the land, and as such, and whether executed or not, fixing
forever the rights of the parties in relation to the matter adjudicated.

We say, that it is not a judgment inter partes, nor a judgment in any proper sense
at all, much less in a litigation to which Garcia was a party. We may premise,
that judicial proceedings were as regular and formal, at least, in the Mexican
Courts as in those of the United States, as will be seen by reference to the Curia
Filipica, pages 62 to 100, from which it appears that they were commenced by
filing the complaint or libello; a'ter which followed the citacion, then the excep-
tion dilatorio including special demurrer and plea in abatement, then the answer,
then the replication, then the setting the case for trial, next the hearing the proof and
finally the sentence. All of which proceedings were, after the judgment, attached
together and made up the judgment record, which was called in Mexican law pro-
ceedings Los Autos.  See Escriche Die. de Leg. and J., page 310, under head Au-
108, also under title Proceso, page 1386; and in real actions the judgment ordered
a delivery of the land claimed, when judgment was for the plaintiff, with damages
for detention, (which damages were fixed in the judgment) besides costs. Es-
criche Die. de Leg. and J., page 1453, where it is said:

“En I’s pleitos sobre accién real debe (la sentencia) mandar la entregada de la
cosa con los frutos percibidos y que se pudieron percibir desde la contestacion
tasandolos y moderandolos por lo que resultara de Ibs probanzas sin remitirlo a
contadores.”

We translate as follows: In real actions, the judgment must command the de-
livery of the property, with the rents and profits received, or that might have
been received, during the litigation, fixing the amount by the proofs, without
sending it to a referee.

. This single fact, in the light of the strictness with which the Mexicans adhered
to their forms of proceeding is very indicative of the real character of the paper.

Again, it was no part of the duty of the fiscal to act as an assessor to the Court,
or to assist or lead its deliberations, or indicate or form its judgments. He was
simply an attorney to prosecute criminal cases, and defend for the King treasury
suits. See Escriche Die. de Leg. and J., page 692, title Fiscal, where the definition
given is “ Each one of the advocates named by the king to prosecute or defend in
the Supreme or Superior Tribunals of the Kingdom, the interests of the treasury
and the causes pertaining to the vindication of the public.”

Then follows a statement in detail of his powers and duties, which shows that
he has, as fiscal, nojudicial powers or quasijudicial powers; although he might, for
want of sufficient judges, act by special commission as one of the judges of the Court,
just as a common law judge in England sometimes sat by special commission in
Equity, in which case he voted as one of the judges of the Court in making up the
judgmentto be pronounced, but did not lead or direct the Court, and gave no opin-
ion, asfiscal. Thisview is also sustained by Escriche, page 955, title “Juicio Civil
Ordinario,” pages 967 to 973 inclusivé, where the reguiar course of an ordinary
civil suit is given, and in which neither the fiscal nor the fiscalia takes or acts any
part. Buteven if the fiscal, ordinarily, led the deliberations of the Court, as tue
Procureur du Roy at one time did in France, yet still there would be not the slight-
est reason for attributing to the paper under consideration such a character. Xu
the first place it is addressed to the Governor and not the Court; it makes a sug-
gestion that could with no sort of propriety be addressed to a judge, or even the
Governor, if he were, acting in any sense judicially, but which was perfectly
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proper, supposing him, the fiscal, to be addressing him, the Governor, in
his executive capacity. We instance that part where the fiscal says: “ That
in case the departmental government wishes to favor Sr. Osio, it can do so
with the remainder of the land,” &c., &. If this were a suit at law before the
Superior Tribunal, how utterly out of place would be such a suggestion. Again,
the conclusion of the opinion is to the Governor and not the Court: “This, Sir,
is the opinion of the fiscal’s office, but your Excellency will resolve what you may
consider most agreeable to justice.” It was evidently and simply, and has every
characteristic of a mere opinion, of the law adviser of the departmental govern-
ment, addressed to the Governor. Such an opinion would naturally be, as this
is, addressed to the Governor. There is no award of damages or costs either in
the opinion of the fiscal or the confirmation by the President, Malarin; the
language of the only part of the opinion which says anything about expense
being, Ithat as the person benefited by the measurement of the sitios is Sefior
Snook, he pays the experseof thesuney,” not the costs of the suit. If this had
been a judgment of the Court ejecting Garcai, the costs would have been awarded
against him. The remainder of the paper utterly fails to give it the character of
a judgment of the Court. No Court is named in it; no parties are named in it;
it is not dated at, nor does it appear to have come from ,the Court House. It is not
entitled as a proceeding in a cause ; all there is about it, is, that the fiscal gives
his opinion to the Governor and the President of the Tribunal, but not as President;
after a few observations that have no characteristic of a judgment “ approves” the
opinion of the fiscal, and signs “Juan Malarin,” not Juan Malarin, President, much
less Juan Malarin, President of the Superior Tribunal, but simply “Juan Malarin,”
jvithout title or addition. If there could bo any doubt that it is not a judgmentin a
regular litigation interpartes, in view of other circumstances and indications, it seems
to us that none can remain when we consider what the fiscal says about the founda-
tion of his opinion. He says: “The fiscal of this Superior Tribunal makes known to
your Excellency that he has examined the expedientes of” &c., &c., naming them,
“and remarks thereon™ &c., &. Surely a judgment in a suit, interpartes, would
not be tried and determined by a mere examination of their expedientes; there is
nothing about hearing the allegations of the parties or their witnesses, nothing
about their having been cited, not one single formula where forms were adhered
to so stoutly. There is not a single hint that either of the parties were ever
called or heard, but the whole conclusion was arrived at on a simple examination
of the Expedientes.

This case illustrates the wide difference between a judgment after hearing the
parties, and any conclusion that can be arrived at, or opinion that can be formed
without doing so. The fiscal asserts that the land granted to Garcia was in the
Cafiada de Baulinas, measured from its centre to the point of the same name; an
error he never could have fallen into, as will be hereafter shown, if he had but
called the parties before him, for there is not a single hintto that effect in Garcia’s
expediente, where certainly one would look to see what land was granted him.
We maintain that it is simply what the paper purports to be in itself, aside from
the character given to it at the head, (and that in the translation only,) a mere
opinion of the Attorney General, confirmed by the President of the Court in his
private, or at least, non-judicial character. It is true, in the translation the Secre-
tary Jimeno, in communicating it to some one, is made to call it a sentence,
which would be a literal translation for the word serntenda, which in Spanish law
language answers to our word “judgment;” but the translation is wrong, the
word in the Spanish being, instead of sentencia, “acordado,” and which cannot
be translated by the words “sentence, decree, or judgment,” but by the word
“resolution;” and in the supposed communication from the Alcalde, at San Rafael,
to Garcia, of the date of 21st of April, 1845, he says that the Governor had tran-
scribed to him a “disposicion,” not “sentencia” “del Superior Tribunal de Justicia
ordenando me que cumpla exactamente con cuanto dicho Superior Tribunal tuvo
4 bien resolver,” which agrees with what Jimeno calls the act. an acordado, or
resolution.

No one, we presume, would ever mistrust from the paper itself that it was the
judgment of a Court in a suit inter partes. We maintain, further, that there is no
tvidence, or at least not sufficient to show that the Tribunal acted at all, either in



adjudicating, decreeing, sentencing or resolving, that the opinion of the fiscal and
approval by Malarin were their individual acts alone. The papers themselves, as
Jimeno professes to recite them,»say nothing about any Tribunal. It is true
that the translator has squeezed the Tribunal into the translation, but it is no
where found in the original. The word Tribunal ic found twice in the translation,
once where it says, “this Tribunal bearing in mind that he ceded the two sitios to
Mr. Snook,” &c.; and again near the end, “it (this Tribunal) approves in all its parts
the opinion of the fiscal, and signs, Juan Malarin,” but in neither case is there
any authority for putting in the word “Tribunal.” In the original it says merely
“ aprueba,” the indicative mood, present tense, third person singular of “aprobar”
to approve; who approves or what approves is not distinctly said: but it is
evidently Juan Malarin, who speaks of himself in the third person, a form of
speech as common in Spanish as in English.

Is it not much more likely that Manuel Jimeno has mistaken the character of
the paper, or tried to impose it upon the Alcalde at San Rafael for what it was
not, than that the judgment of the Superior Tribunal should be in the form of an
address to the Governor by the Attorney General, should be authenticated by no
seal and should be merely signed by the President of the Tribunal with his name
without his title of office ? If not a lawyer, Jimeno might honestly, perhaps, mis-
take an opinion of the Attorney General, approved by the President of the Tribu-
nal, as a sentence of the Tribunal. At best it is but a copy of the judgment of
the Court, not properly authenticated. If the judgment had ever been executed
it would be another thing, but it never was, and its whole force, if any it lias, is
as ajudgnment, and it is not too much to say that a mere copy of the judgment of
the Court, unconnected with any other part of the record, to have any weight,
must be duly authenticated, and that, too. under the seal of the Court. But it is
at least doubtful if we have a copy. The language is, “EIl Gobierno por su
decreto de 29 de Eebrero, ultimo dispone se ponga eu ejecucion lo ac rdado por el
Tribunal Superior de Justicia de este departmento, lo quea la copiad ig o which
we translate as follows: The Government, by its decree of the 29th of Febrnary
last, arranges (disposes or prepares) that the resolution of the Supreme Tribunal
of Justice of this department shall be put in execution, the which by the copy |
say to you: This translation is in some very important respects different from
that of Hartnell, but he translated it without special reference to the question
now made, and a reference to any Spanish and English dictionary will show that
we are right. The word “dispone,” which is the word “disponer” in the indica-
tive mood, present tense, third person singular, does not mean “to command” or
.““to order,” nor is any such or any like signification given to it in any of the dic-
tionaries. Again, the word “acordado” is incorrectly translated by the word
“sentence,” which would be a literal translation of the word *“sentencia,”
which in Spanish law language means the same as *“judgment” in ours,
whereas the word “acordado” can only be fairly translated by the word “ reso-
lution,” being the past participle from the verb “ acordar,” to resolve. Again,
the words, “lo que a la copia digo,” cannot be translated literally, by any means,
by the words *“of which the following is a copy.” Translated literally, it means
“the which, by the copy, Isay;” and may, and most likely does, mean “the
which according to a copy | say to you,” or “of which by a copy before me I in-
form you.” He, Jimeno, the Secretary, having what he supposes to be a copy,
undertakes to communicate it. Thus we should not have the Secretary’s certifi-
cate from his own knowledge that it was a copy, but only his certificate from
some other person’s certificate; and this idea is borne out by the fact that Jimeno
was not the Secretary of the Court.

And the introduction with which Jimeno begins, fits in exactly with what he
adds at the end: “And | transcribe it to you,” &c.; transcribe being much more
apt, when applied to re-writing a mere copy than to copying an original. Jimeno
says, in substance: The Government is about to enforce a resolution of the Tri-
bunal, which by the copy before me, I communicate to you; and then after
having given it, he adds: “And | have rewritten it to you.” This is certainly
much nearer the strict meaning of the Spanish, and this view is borne out by the
fact that Jimeno was not the Clerk or Secretary of the Court, and by the fact that
Bonilla was. The face of the paper, and the language of Jimeno, show that he
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had a copy before him under the hand of the Secretary of the Court: for if Jimeno
had copied directly from the records of the Court, there would Lave been no use
lor liomlla s name. Hence, too, Jimeno’s mistake in calling it a resolution of the
tribunal instead of an opinion of the President. If there is a fair doubt of the
character of the paper, that doubt condemns it. The citizen, after a lifetime of pos-

nf3n?m,{Silloht0 b®striPPed of his estate> his grantees'iiijured. on old documents
oi doubtful character and import. We call attention of this Court to the fact that

t ere is not, in any part of this controversy however viewed, any evidence what-
ever that Garcia ever knew or heard of the so-called judgment, for the letter
addressed to Inm, produced from the archives at San Rafael, in nowise appears
ever to have been sent, or m anywise communicated to him.

We would ask the particular attention of the Court to this, that there is no
where in any of the records or papers before the Court, so far as repeated and careful
searches enable us to say, either in The United States v. Briones, the Same v
Pheip or the Same V. Garcia, certainly not in the last, any account or history
of this same so-called judgment of the Superior Tribunal at all. Its flrst appear-

n [N B i H
:H]ef[lni\fea Statesﬂv.‘]An rer\pvxlﬁgntgalpe ﬂ"t{ﬁps %E—%gl?gg%ggr%%%ltl'Hgdtg\?e?' %e%f
enforced by execution, it would have carried much more weight with it as a
mere judgment; but the Executive never did enforce it as a judgment, and, to say
the least of it, it is of too doubtful and uncertain a character to warrant a Court
ions off I%/I%ssr . gh%{tgrslrngalrﬁagﬁ% aﬁe&t?é”?el?iet cl)rr?e{lsegdphgﬁgyortmg the exceBt

But supposing it to be a judgment of the Superior Tribunal, it is utterly void
Hf/Z ,aS TiarCUi 1S QDCerned>unless he was both aparty and was citedin dueform
I r \ . iUS18n0f °nlv a PrmciPle of universal justice, but of SRanish law, and
could be dispensed with by neither Sovereigns nor laws, say the Spanish law

-TCpS :.aS,aPPiaunfrOmThe foll°wing quotations from Curia Filipica, under heads
itacion, and Cosa Juzgada,” which follow, with accompanying translation :
QxiTitle PG ] Citacion es una juridica citacion y llamamiento, que se
Ciiacion, | “£ce a alguno, para parecer en Juicio ante el Juez & estar &
Sectmnf/afia 9  dep”™ h», 7 cumplir su mandamiento, como consta de una ley

sEanoia| gﬁ |n n Hde . sYaSl es el Pni]clPl(b.fundamentﬂ y cabeza sub-
stancial de la orden” del Juicio, ‘@unque no se empieza por ella’ propria Sino

30T “ eP al,DIr0d"dd°® P°r ,0d° dereCh° djyin°* “ taral r P«jlivo,

fneg, lo djcho.fe ?2ue- que todo Juicio (aunque se trate ante el principe) en que
fue omisa la citacion, es nulo. Siguese también que si en alguno comisién se
dixere, que se proceden sin guardar la orden del juicio, no se entiende de la cita-
cién, que no puede ser omitida por el principe ni ley; y asi una de la Recopila-
cién que dice, que laormsion de las solemnidades del Juicio no le vicie, se entiende

fior Prinoemo S T n0 o3 * Cltaci011’ como i «»«elve Paz. diciendo que aun que

nor J 1 7 0? 86 pUede quitar la cltation Primera, necesaria para la defensa
por ser de Herec% dlvmoP y nat%ra{ﬁ se puede variar y alterar erhead ‘e eﬁa y
quitar las demas citaciones de la causa, inducias para preparacion de la senton-
cia, por ser ae derecho positivo.”

Vyifich we translate as follows: Citation is a judicial citation and call, which is
made to any one, to appear as a litigant before the Judge in Court, and comply
with his command, as is shown by a law of the Partida. And thus it is the be-
ginning, foundation, and substantial head, of judicial proceedings, although they
filinnOt ? r?per ™ bef nTwitl? U>émeaning, we suppose, that they begin with the
tiling of the libello.) It is introduced (made a part of judicial proceedings) b}l/ all
laws, divine, natural and positive, as Paz. resolves.

What is s?ld fohows that all judicial proceedings (although before the
sovereign,) in which the citation was omitted, are null. 1t follows, also that if
in any commission it is said that proceedings shall not follow judicial order, this is
not to extend to the citation, which cannot be omitted by either sovereign or law ¢
and thus a law of the recopilacién, saying that the omission of legal solemnities do
not vitiate, is to be understood of the others and not of the citation, as Paz.
resolves, saying that neither sovereign nor law can take away the primary citation,
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necessary for the defence, as being ot divine and natural right; they may vary and
alter the mode of it, and abolish the other citations in the cause introduced to call
the parties to hear the judgment as being founded in mere positive law.

Again, it is said in Curia Filipica, page 108, section 1st: “Cosa Juzgada es la
definida, y determinada en contradictorio Juicio de Juez competente, en que las
partes fueron oidas de cuyo litigio, no se puede mas tratar, ni ha lugar apelacion,
ni recurso: la cual de su naturaliza es de gran fuerza, y trae aparajada execucion
aungue. después conste ser injusta. Como se de en unas leyes de Partida y Re-
copilacion.”

Which we translate as follows: A thing adjudged is a thing definitely deter-
mined, in a litigated suit at law, by a court having jurisdiction in which the par-
ties were heard, in relation to which litigation nothing further remains to be, or
can be done, the which, of its own nature, is of great force, and may be executed
without further proceedings, although it is afterwards proved to be unjust, as is
said by certain laws of the Partidas and Recopilacién.

Again, it is said, Curia Filipica, page 100, section 13: *“Asimismo, es nula la
sentencia dada en la causa en que haya nulidad notoria y manifiesta que evi-
dente, notoria y manifiestamente, consta de los mismos autos, o de defocto de cita-
cién, o jurisdiccion; las cuales nulidades por ser perpetuas, se pueden pedir en
cualquier tiempo, perpetuamente aunque, de la sentencia, no haya apelado.”

Which we translate as follows: Thus, in itself is null, the judgment given in @
cause, inwhich there is a notorious and manifest cause of nullity, which evident and
manifest nullity appears from the record itself either for want of a citation or
jurisdiction, the which nullities, as being perpetual, may be asserted at all times,
although no appeal may have been taken.

In other words, unless the record shows both a citation and jurisdiction of the
subject matter, the judgment is absolutely void.

But, treating this as substantially an action of ejectment by Berrv’s successor
against Garcia, and supposing all of the papersin The United States V. Phelps
and The United States V. Garcia, to be before the Court, we most confidently main’
tain that the successors of Berry must fail, both because the grant to Garcia was foj
this very land thatwe claim, and Berry’s was not; that if Berry’s was, itis ajunior
grant and must give way to Garcia’s ; and because Berry’ssuccessors are estopped
from asserting their title to this land by virtue of their grant, by reason of Berry’s
testimony when juridical possession was given to Garcia, and the part he took in
forwarding that juridical possession, and by the act of Phelps when he petitioned
for the confirmation of the Berry grant, of which he was then the holder in ap-
plying it to entirely different lands; by the act of Berry in selling to Smith entirely
other lands as those granted to him, Berry, and by the acts of Berry and his suc-
cessors in taking juridical possession of entirely other lands under his grant and
holding them for some eighteen years.

And in setting out upon this inquiry, we would call the attention of the Court to
the fact that there is not the first faint spark of evidence from the beginning to
the end, nor in any outskirt or branch of any of these cases, that Garcia ever
claimed or sought any otherlands under his grant than those which we now claim.
It does appear, from some of the papers in the Berry case, that Garcia lived down
at the head of Baulinas Bay, but that he claimed that as the land covered by his
grant, or that he claimed any title to it at all, there is not any proof; but itappears
that while living there at Baulinas he claimed the land which we now claim and
had a house, Indians and cattle on it (See deposition of Black.) Surely there
was nothing to prevent a man having two pieces of land, or living on one and
owning the other. If, because he lived under the circumstances he did at Bauli-
nas, Garcia’s grant is to be located there, although the grant, the desefio, the ju-
ridical possession and confirmation, all fix it clearly and distinctly in another place
how will the holders of the Berry grant stand when he not only fixed himself
on other lands, but sold other lands as a part of his grant, and took juridical pos-
session of other lands, and his successor, Phelps, petitioned for the confirmation of
his grant to other lands, and in addition to all this he never had possession of any
portion of the land we now claim, and, to say the least, the actual location of the
land from the petition and accompanying desefio being very doubtful. Indeed,
the first decree of confirmation was for lands known as Punte de Reyes. We
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will premise further, that some confusion has been created in using the word estero
as applicable to either Baulinas or Témales JBay. It means no such thing, and
cannot properly be so applied. We shall not deny that during the course of pro-
ceedings in these cases it has in some instances been used in that sense, but such
is not the sense of the word, nor can it be supposed to have been used in that
sense, at any rate, at any time before the conquest by the United States. The
definition given in the dictionary is as follows :  Salt marsh, lake- matting; small
creek. Now, take Garcia’s petition asking for lands contiguousto the esteros T6-
males y Baulinos, and especially in conjunction with his desefio, and it fixes his
grant exactly where we ask it to be, that is, with its northeasterly end abutting-
on Témales Bay, and being “contiguous to,” to use the language of the petition,
the esteros Témales y Baulinas. In determining the location of the land we wish
to know the meaning of the words used at the time they were used. Using the
word “estero ” in the sense for which we contend, the petition and desefio of Gar-
cia agree, but applying the word “estero” to the bays, then the petition and de-
sefio are in a measure discordant, for by the petition alone and using “estero” in
that sense the land would lie as near, but even then no nearer, to Baulinas as
Toémales Bay; whereas,, as shown in the desefio, the land abuts on Témales Bay,
but comes nowhere near the other. That the term esterowas applied by the Cal-
ifornians to such creeks as the Olimos Loke and Tokeglume, see the answer of Valle-
jo to the first question of Mr. Greenhow, in The United jstates v. Phelps, record,
page 10 or 11.

The lands are described in every paper in the expedient as the lands of Tomeles
y Baulinos, except in the proceedings attending the juridical possession, of which
we shall speak hereafter, an expression that would be- utterly incorrect if the
words Tomales and Baulinas are to be applied to the bays now known by those
names instead of the creeks now called Olimos Loke and Tokeglumeespecially
if the land lies to the southward of a line midway between the two, and besides,
in the grant the lands are specified as those shown in the desefio. Mr. Shatter is
welcome to all he can make out of the fact that Garcia, when asking for juridical
possession, speaks in his petition of tire rancho Las Baulinas and out of the fact
that the proceedings are entitled “ Proceedings instituted,” to give posses-
sion to “rancho Las Baulinas,” when those very proceedings show as clearly as
human language can that the land thus spaken of was the very land we now claimf
especially as Berry, under oath in those proceedings, said he knew the rancho Las
Baulinas, and tiren went on to describe it and gave the exact boundaries we claim.

- arcia’s expediente is perfectly consistent and plain from beginning to end, and
shows a perfect title, both at law and in equity, for the specific land which we
now claim. Berry’s is the reverse of all this. The land he asks is two leagues
by four in the Cafiada de Toémales, his desefio showing, or rather purporting te»
show, the Cafiadas Tomales and Baulinas, but the laud solicited lies in the Cafada
de Tomelesdane.  Now, according to their own showing the land cannot be located
there for that Cafiada is not either four leagues long or two wide, or anything like
it. And they have no authority, (according to the doctrine on which they rely, to
avoid the effect of the juridical possession given by Vallejo, that a grantee must
be restricted to the land granted, and that even juridical possession of other lands
will not save him) for taking any other land. Again, from Berry’s desefio it is at.
least extremely doubtful whether the Cafiada de Toémales there laid down is the
valley of the San Gerénimo or of the Necasio Creek. But Berry never settled or
fixed himself in any wise in the valley of either of those creeks, but went ever
between Témales Bay and the Ocean and fixed himself) and sold two leagues of
land there to Snook as a part ofhis grant;juridical possession was given him of land
there ; it was that land that Phelps petitioned to have confirmed to him under the
Berry grant; and it was with a view to obtaining a patent for the land, of which
Vallejo gave possession to Berry, that Phelps filed bis petition in The United
States v. Phelps, and took the depositions of both Richardson and Vallejo, and it
was not until after Randall, who claimed the sanre land under another grant, had
purchased the Berry grantfrom Phelps, that an effort was made to apply the same
to other lands than those lying between Tomales Bay and the Ocean, all of which
will be seen by reference to the petition, &c., in the record in the Phelps, or as it
is called, the Berry case.
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Bat whether the juridical possession given by Vallejo fixed the Berry grant to
that land or not, one thing is clear, no possession was e/er given to Berry or any
successor, of the land which we now claim.

But supposing these two grants to be specifically for the same land, how do
they stand as hostile to each other, and which is senior and which iunior?

The following double columns will aid us to determiné :

The United States, ) The United States, 1
% 1 V. m
Bethuel Phelps. ) Rafael Garcia. )
Date of petition. Nov. 25th, 1835. Date of petition, June 15th, 1835.
Marginal decree, Nov. 27th, 1835. Marginal decree, July 28th, 1835.
Report of Ayuntamiento, Feb. 29th, Report of Ayuntamiento, Sept. 30tli,
1836. 1835.
Order to take testimony, March 14th, Order to take testimony, March 16th,
1836. 1836.
Petitioner notified and testimony ta- Petitioner notified and testimony ta-
ken, March 16th, 1836. ken, March 17th, 1836.
Vista dated March 17th, 1836. Vista dated March 18th, 1836.
Reference to Committee on Lands, Reference to Committee on Lands,
March 31st, 1836. May 31st, 1836.
Report of Committee, Sept. 9t'i, 1836. Report of Committee, June 27th, 1836.
Report approved, Sept. 9th. 1836. Report approved, July 5th, 1836.
Grant dated, March 17th, 1836. Grant dated March 19th, 1836.
Juridical possession, June 12th, 1842. Juridical possession, Oct. 13th, 1841.

It will thus be seen that our petition, marginal decree and report of ayunta-
tneinto, were earlier than theirs; that their vista and grant were earlier than
ours, the grant by two days; that our approval by the Departmental Assembly
was some two months and more earlier than theirs, and that our juridical posses-
sion was earlier than theirs; but this of course is indifferent, because they have
never yet had juridcial possession of the land which they now claim. The most
significant fact is, that the approval by the Departmental Assembly in the Berry
case, the Berrv grant is postponed to ours, and this we contend would of itself
settle the matter against them, even although the committee in its report in the
Berry case undertook to say that the lands granted to Garcia were those lying be-
tween Baulinas™Point and the middle of the space between that and the head of
Tomales Bay. And here, and here only, the fiscal finds authority for saying what
he alleges in that behalf, and which is contradicted by every part of the expedi-
ente in Garcia’s case. We say, that the committee in acting on the grant to Berry
were competent to postpone the confirmation in his case to the one in Garcia’s
case made more than two months before, but they were not competent, after
Garcia’s grant to the land which we claim had been approved for two months, to
give it an entirely different location. Indeed, the committee do not undertake to

the location, they merely make a mistake in relation to it, because the ex-
pediente which the committee refer to does not iu any of its parts, (for the juridi-
cial possession in which alone it is spoken of as the Rancho Baulinas, was not
given until long after,) say that Garcia asked for two sitios in the Cafada de Bau-
linas, much less that it was to be measured from its center to a point of the same
name. And on what they say about Gareia>having reported the land vacant, etc.,
we would remark that it was all of it, so, then, for Garcia did not get his grant
until afterwards-, he was simply asking for it, and he could not, with truth, have
said.otherwise than that it was vacant and did not belong to any one. And if he
had said so, it must have defeated his own purpose to get a grant. Now, and
supposing Berry’s grant not to have been in direct terms postponed by the De-
partmental Assembly, to Garcia’s, as both Berry’s and Garcia’s grants were made
subject to the approval of the Departmental Assermbly, he who got the first approval
got the first grant. Suppose both grants to have been for exactly the same lands,
and both made subject to the approval of the Departmental Assembly, of course
it lay with the Assembly to approve of either, but could it in a legal sense be said
to be able to approve both? And is not the approval of one the disapproval of
the other ? And was not the approval of Garcia’s on the 5th day of July, 1836,
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the disapproval oF Berry’s? Suppose no other condition in the grant than the
approval of the Departmental Assembly, was not Garcia’s title, as soon as he got
the approval of the Assembly, perfect? And if he (Garcia) had found Berry in
possession at any time before the time when he (Berry) got his grant approved,
could not Gurcia have ejected him?

As it seems to us that this view of the case is decisive in our favor, let us sup-
pose the only condition in each grant to be that of the approval by the Depart-
mental Assembly; that the petitions of both Garcia and Berry for the grants were
presented at the dates they respectively were, and that the subsequent proceed-
ings occurred at the respective dates they appear to have done up to the approval
by the Departmental Assembly of Garcia’s grant. Let us suppose, further, that at
this stage of the proceedings Berry takes possession of the land covered by the
grant, and that Garcia has brought ejectment to recover it, can there be a doubt
that he must do so? It seemsto us, not. The Mexican Nation is the owner of
land; two different men apply, each for himself and in hostility to the other, for
the same, to the Governor. He says to each, “Yes, you can have it, provided
the Departmental Assembly says so, too.” One of them applies to the Depart-
mental Assembly for its affirmative say-so, and gets it: or, in other words, it con-
firms and makes final, so far as the action of the Government is concerned, what
was before only conditional and contingent. Now, under these circumstances, is
not the approval of Garcia’s grant by the Departmental Assembty, in and of
itself, a disapproval of Berry’s? Does not the act of the Departmental Assembly,
in saying to Garcia, “Yes, you shall have it,” amount in and of itself to a declara-
tion to Berry, “No, you cannot have it?” They cannot both have it, for here is no
question of a joint ownership. Besides, if the approval by the Departmental As-
sembly did not give title to Garcia, he, following up that approval by getting juridi-
cal possession, and holding possession for nearly thirty years, how could the
approval by the Departmental Assembly give Berry such rights, who never got
juridical possession, or any possession of it, but on the contrary assisted his oppo-
nent to do so, and he and his successors took, claimed and held entirely other
lands, for over eighteen years before he made any pretence to ours ?

We maintain that the approval of Garcia’s was, in and of itself a disapproval of
Berry’s, supposing the grants to be for the same land; or suppose Berry's for the
same land as Garcia’s, and more too, then the approval of Garcia’s was a disap-
proval of Berry’s, pro tanto.

The approval of Garcia’s amounted to this, or it amounted ip nothing. Surely
this is clear. The approval is quite different from the grant, for the grant is con-
ditional and contingent, by its express terms, and in and of itself is of no force,
and the giving a grant to B, after previously having given one to A, does not injure
the latter, for if he gets the approval the grant to B does not effect him, and if he
does not, his grant is good for nothing any way. The grantto B merely enables him
to ask the approval; and a hundred may ask, but only one can have. It is like
the case of two suitors. A and B, bachelors, are suitors to C, spinster, for her
hand, with the consent of D, her guardian. Now here, as in the case of the land,
the approval of the suit of one is the most explicit and decisive, and forever
conclusive, disapproval of the other that the nature of the case admits of. We
say, then, that as between the rival pretenders to Tomales y Baulinas, the accept-
ance of Rafael, was a clear, explicit, decisive, and finally conclusive, rejection of
Jaime, and that no power existed in the Most Excellent Deputation, afterwards, to
interfere with the land or the owner. Aside from any hostile claim, what is the
effect of the approval by the Departmental Assembly? Is it not to transfer the
title from the nation to the grantee? If so, Garcia became owner on the 5th day
of July, 1836, and the Departmental Assembly had no power on the 9th day of
September to strip his title from him. If the effect of the approval of the Depart-
mental Assembly is not to transfer such title, where and when did Berry get his,
on the strength of which he desires such action from this Court as will dispossess
Garcia and put him in.

Besides, in the approval of Berry’s grant, the Departmental Assembly expressly
postpone and make it subject to Garcia’s. Is it said, “yes, the Departmental Assem-
bly make the approval of Berry’s subject to the grant to Garcia, but it at the same
time asserts that Garcia’s grant is located on other lands than those he now
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claims?” we reply that the Assembly was competent, in approving Berry’s grant,
to except from it the land previously granted to Garcia, but it was not competent
to decide on the loc tion of the latter, and that the doing of what they had the
power to do, to wit, in approving Berry’s grant, to except from it the land previ-
ously granted to Garcia, was not vitiated by the Most Excellent Deputation trying
to do what they had no power to do, to wit, deciding where Garcia’s grant was
located.

Another rule of law is applicable here to our salvation, if necessary, that when
two acts of any department of government are in apparent conflict, or partial
conflict, they shall be so construed, if possible, as that both may stand. -Now, by
giving Berry’s grant the priority, it utterly extinguishes Garcia’s, but by giving
Garcia’s the priority it has no such effect, for there are some six of the eight
leagues of Berry’s grant left unaffected by it.

Even if the Departmental Assembly had judicial powers, it was not competent
to bind Garcia by its decision, without first citing and hearing him, of which there
is no pretense. Berry’s successors, (supposing Messrs. Shatters, Parle & Heyden-
feldt to be such, of which there is no proof,) are in an entirely different if not
contrary position from the one they would fill, if the Departmental Government
had actually dispossessed Garcia and put Berry into the possession of this land,
under what they call the decree of the Superior Tribunal, or under the declara-
tion of the Departmental Assembly that Garcia’s land was to be measured from
the middle of the Cafiada de Baulinas to the point of the same name, for all the
intendments and doubts that would then tell in their favor, now tell in ours.

Again, as to the location of Garcia’s land, we would call the attention of the
Court, that there is not from the beginning to the end of Garcia’s expediente any
hint, either in words, pictures, maps or plats, about any Baulinas Point, and that
there is not the first point of solid ground or even cloud land on which to rest
their assertion that Garcia’s land was to be measured from the center of the
Cafada of Baulinas to the point of the same name, if by tnat they mean the
Punte de Baulinas shown on Berry's desefio; and we repeat here, that not only
does not Garcia’s desefio show any such thing, but it is utterly inconsistent with
it; for whether we translate “Estero Baulinas” to be the creek in the Cafada
de Baulinas, asshown on Berry’s desefio, or to be Baulinas Bay, the land cannot
be located as they claim, consistent either with Garcia’s petition or desefio, with
reference to which the grant is made, for the petition speaks of the land as contig-
uous to the esteros of Tomelesy Baulinas, and the desefio shows it as abutting on
Témales Bay. Even if “estero” is to be translated by the wgrd “ estuary,” it
would be applicable to neither one of those bays—much less to Baulinas, into
which no stream, however small, seems to fall. The desefio of Garcia shows
what he meant, then, by the esteros of Témales y Baulinas, for the two creeks
called “Témales and Baulinas ” in Berry’s desefio, according to the construction
Mr. Shafter puts on it. are shown in Garcia’s desefio, each bearing the same rela-
tion to the land as the other, and hence the propriety of calling it Tomales y Bau-
linas, of which there would be none if it were located down on Baulinas Bay.
We call attention of the Court further to the fact that the juridical possession
given by Yallejo to Berry was good, even according to the law as laid down by
the fiscal, for both the record of the giving of such possession, and his testimony
w hen examined for the claimant in The United States V. Phelps, show that he
w as at least defacto Alcalde, and gave such possession in that capacity, as he
did also in ours. (See record in U. States V. Phelps, page 8 or 9, the 3d question
by claimant, and answer of Vallejo.)

But supposing Berry’s grant properly approved, and that it is distinctly for the
land which we now claim, that approval left the further condition of getting
juridical possession of the land granted, to be fulfilled. This he does not do, but
applies for and gets possession of entirely other lands, and takes and holds them,
such other lands, according to the testimony of both Richardson and Vallejo,
both witnesses sworn for the claimant, until the time of his death; and neither he
nor his successors, until eighteen years after the grant, made any claim to the land
which they now say was granted to Berry, but during all that time held and
claimed other lands; and not only so conducted, but assisted Garcia to complete
his title to the lands they now claim. Was not this a complete abandonment of
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al| t0 the |a?d? He> Berry, never had {'u_ridical possession of the lands
w non they now claim, and hence never had anything more than an equity. Did

not his acts above stated amount to an abandonment of that equity ? What
more could he have done, or what else could he have done, that would have been
so significant of such an intention?

However the case may stand on other grounds, to permit Berry’s successor to
recover the lands now. after his testimony and other acts in the proceedings, to give
juridical possession, and in claiming and holding other lands, would be to violate
every principle- of justice. It appears directly that William E. Randall, not An-
drew Randall, bought some 1400 acres from Garcia, which his widow now endea-
vors to obtain by her exceptions, and from Nelson Olds’ testimony, taken in
support of our exceptions, thatonly about three thousand acres out of the whole two

eagues and over yet remain unsold. But, says Mr. Shatter, Berr.Us signature to
the deposition is not genuine. Yallejo, their own witness, in The United States v
Bhelps swears, m support of our exceptions in the Garcia case, that the record of
juridical possession is in all its parts true, and that record states that Berry ap-
peared before him on that occasion and so testified; and even if it were proved
beyond controversy that the signature is not Berry’s, it would amount to nothin«*
more than to show that the name of the affiant in an affidavit was not in his own
hand-writing There are a thousand reasons why he might have so sworn and
je notsigned his name. The authenticity of such a paper does not rest on the
signature of the person, but the certificate of the judge. We must either suppose
that Berry so testified, or that the judge whom they have endorsed by making him a
witness not only committed perjury, but forgery, and that, too, where apparently
he could have no motive. And all that there is to make that out, is that Mr. Hop-
kins, who has seen a number of signatures purporting to be Berry’s, says that it
does not seem like his. But it does not rest here, for at the close of the proceed-
ings, where the truth of the whole record is asserted, appears Berry’s signature,
affirming it, and this signature appears, accorcing to Mr. Hopkins, to be genuine.
Jf his testimony, his acts in assisting to give Garcia juridical possession, his acts
in claiming and taking possession of entirely other land, as his, under bis grant,
ins holding it until the time of his death, and these acts followed by acts consistent
therewith, on the part of his grantees, in asking to have the grant confirmed for
entirely other land—if this does not amount to an estoppel, we are at a loss to
imagine what would.

A. T. WILLSON,
Of Counsel Sarah Randall, Garcia and others.
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District Court of the Northern District,

STATE OP CALIFORNIA.

THE UNITED STATES OF AMERICA
VS,
RAFAEL GARCIA.

Argument in favor of Sarah Randall, widow and administratrix of Wil-
liam E. Randall, deceased, grantee of Rafael Garcia, in support of
HER EXCEPTIONS TO THE OFFICIAL SURVEY IN THIS CASE, AND IN OPPOSITION
TO THE EXCEPTIONS OF SHAFTERS, PARK & H e YDENFELDT.

The intervenor, Sarah Randall, excepts to the survey on the ground that it
the survey, conforms neither to the description given in the decree of confirma-
tion, nor to the juridical possession. According to bath, the southeastern bound-
ary was the Canadade Ciervo; and the survey as made stopped far’short of that
boundary; in consequence of which, most of the intervenons land‘is left outside
of the survey. We refer to the decree of confirmation, the record of juridical
possession, tiie testimony of Ignacio Pacheco, Salvador Yallejo, and Daniel Olds,
taken and filed in support of our exceptions, to the deed from Rafael Garcia to
William E. Randall and John Nelson, the deed from Nelson to Randall (the testi-
mony of Daniel Olds showing inter alia the death of Randall,) and the certified
transcript of the proceedings before the Probate Court of Marin County in the
matter of the estate of said William E. Randall, resulting in letters of adminis-
tration to the intervenor. The excess beyond two leagues will be very little in
case the survey is reformed by making the Canada de Ciervo the southeastern
boundary ; and we understand it to be the settled law of this Court, that in all
such cases at. least, the survey must conform to the juridical possession, especial-
ly where as here, there is no question of the good faith of it. The objection that
the Canadade Ciervo does not extend to the Tokefflame, oF Ban Geronimo, seems
to us to be neither supported by the proof, nor of any moment if supported The
record of jurjdical possession is explicit that they proceeged from the starting point
QTBHG%H& %fe’féﬁhﬁ% iS fh@ é’é’ﬁ%(f% ﬁ@ Ciervo; and Yalejo and -Ik%cﬁeco the first
of whom was the Alcalde who gave, and the latter one of the witnesses who as-
sisted at the giving of the juridical possession, being examined in support of our
exceptions, affirm the truth of the record; and to this Mr. Shafter opposes the tes-
timony which he drew out on the cross-examination of Daniel Olds, that what he

understands t0 be the Cafiada de Ciervo does not extend to the San Gerénimo
and the supposed testimony of Dr. Mathewson that there is one unbroken range
of mountains between the Olimos Loke and the Tokeglume or San Gerénimo - -
Upon this we remark, 1st, that the question is not what Mr. Olds now under-
stands the Cafada de Ciervo to be, but what was called the Dafiada d«



mountains between the two streams above mentioned, rising higher k> the south-
east, but he says nothing about an unbroken range, and his testimony-would be
consistent with the fact that there are half a hundred passes through the hills
from one stream to the other. Besides, the testimony was not taken in support of
Mr. Shatter's exceptions to the survey in the Garcia case, and cannot be used to
impugn it. We maintain here, as everywhere in this case, (that none of the depo-
sitions or other papers in the case of the United States v. Bethuel Phelps arein
evidence in support of the exceptions of Messrs. Shatters, Park & Heydenfelktt,
nor can be used in support of their intervention. But, even if the Court should
hold it as proved that the Canada de Ciervo does not extend to the San Geronimo,
we urge that that is of no moment, for if the Court reads the words, “ thence
following” &c. &c. “tothe Canada de Ciervo,” as meaning that they went along,
&. &. as far southeast as the Canada de Ciervo, instead of meaning that they
came actually to it on the Tokeglume, still, the record adds that Garcia raised a
mound of stones to mark the point, and thence they proceeded at right angles to
the Olimos Loke, where another mound was raised ; and Vallejo and Pacheco, in
their testimony in this case, say that they showed this line to the witness Daniel
Olds; and he says the surveyor in this case stopped a half a mile or so short of
that line, and thereby left most of Mrs. Randall’s land outside the survey. But,
if the Court should hold that we must, notwithstanding juridical possession given,
be limited to exactly two leagues, then we say that still the survey should be re-
formed, and the excess cut off the northwest end, which still remains unsold in
Garcia’s hands. (See evidence of Nelson Olds taken in support of our exceptions
in this case.)

As to the exceptions of Messrs. Shatters, Park & Heydenfeldt, we say that they
have no standing in Court, or, in other words, that the petition and affidavit by
which they make their application to have the survey returned, show no interest
in them which warrants such application. Their allegation in their petition that
they are colindantes [with Garcia, the single thing that, in any possible view
shows any interest in them, is not supported by the confirmatory affidavit, and
must, therefore, both under the law of 1860, and rule second in land cases, adopt-
ed by this Court, be rejected, even ifj as simple colindantes, without any conflict
of lines, which they do not allege, they would be interested, and then their appli-
cation stands on the allegation in the affidavit of J. McM. Shatter, ““that the sur-
vey and location of the land claimed herein is erroneous, in that it includes land
which belongs to the petitioners in the annexed petition named, as the successors
in interest of Bethuel Phelps, to whom the lands in said petition referred to were
confirmed.” We shall not urge laboriously the position, though we think it good,
that the 2d rule in land cases, adopted by this Court, under the law of 1860, and
thus a portion of the law governing this case, requires the petition to show that
the party asking a return of the survey is interested in that survey, and that the
petition shall be verified by the affidavit; neither of which requisitions is complied
with in this case, and that for that reason they have no standing in Court; hut
even then, and treating the allegations of the affidavit, as in both petition and af-
fidavit, there is nothing about being colindante. Besides, the exceptions raise no
question about any line of ours conflicting with their lines, or any line of theirs ;
but their exception is, broadly and simply, that they have an older confirmed
grant for the whole of the land surveyed, and that, too, without any hint or sug-
gestion that the land surveyed to us ivas either in whole or in part other than that con-
firmedtous. Thus the bare, bald question is raised, can a third person come into
a litigation between the United States and Rafael Garcia, afterjudgment final in
favor of Garcia, and be heard to allege that which, if heard at all, can only be
heard with an eye to an utter and complete denial of every thing which had in
such litigation been adjudged to him, Garcia? The confirmation by the United
States judiciary becomes, in this way, instead of a shield to protect, a mere decoy
to entrap. Relying on the confirmation,. Randall purchases a homestead on land
indisputably covered by the confirmation, as appears in evidence; and how many
others have done the same thing does not appear directly, but may he inferred
from. Nelson Olds’ testimony, that out of the whole amount confirmed only about
three thousand acres remain unsold. It is true that in their exceptions, after say-
ing “that the survey is located entirely on land heretofore confirmed by this Court
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to Bethuel Phelps,” Sc. Sc., they add, “that the said survey is not in accordance
with said grant or the desefio referred to therein.” But the matter last quoted
from the exceptions, even if standing alone, and in no wise connected with or en-
larged or explained by that part going before, which asserts that our survey is
located entirely ontheir lands, raises no question of conflict or incongruity of boun-
dary lines, and hence, in view neither of their affidavit or exceptions have they
any] position in Court as colindantes; and, anticipating somewhat another part of
the case, what they call their proof does not show any conflict or question of lines,
so far as they stand asobjecting to the survey already made. As odlindantes,
they have not, while questioning the correctness of the present sunay, either on
their pleadings or proofs, any standing before the Court, and must maintain them-
selves, if at all, on their assertion that they ownjthe land, and that although finally
and irrevocably confirmed to us, we shall be denied all benefit under that con-
firmation.

We urge that the law of 1860 contemplates no such thing; that the whole
purpose and aim of that law was to enable the Court in some expeditious manner
to supervise the action of the surveyor general, and to see whether he has done
what, under the decree of confirmation, he ought to have done. It is an -apped
from the surveyor to this Court, and it is a universal principle of- appellate juris-
diction. that the Gourt towhich the appeal lies, can do no other thing than what
the judicature or officer from which or whom the appeal is taken, could legally
have done. Could he, the surveyor general, on any showing that could possibly
have beenmede, have properly surveyed off to G-arcia any other land than such as
was confirmed to him, such as is mentioned, and specified in the decree of con-
firmation ? Mr. Shafter, When arraigning the action of the surveyor general in
directing the survey in the case of the United States V. Phelps, spoke in terms of
just indignation, as this Court will probably remember, of the action of that officer
in assuming to limit the quantity confirmed to Phelps, or in anywise departingfrom
the decree of confirmation.  That we are right in saying that the duty of the Court is
simply to review the action of the surveyor, not this Court or Land Commission-
ers, and see whether he, the surveyor, has done anything he should not, will, we
think, appear from section second of the act, where the main general thing for the
Court to do is pointed out; all the subsequent provisions being merely subsidiary to
thatend. That section says that the Courts may make an order “requiring any
survey of a private land claim” &c. “ to be returned into Court for examination
and adjudication.” It is the survey, not the decree of confirmation, that is to be
examined and adjudged. Any person who has an interest in that survey, i. e in
the proper location of the land confirmed, and who is prepared to show that his
interest is affected in this, that other lands than those confirmed have been inclu-
ded, or any portion of the lands confirmed excluded, has a standing in Court, and
no other one properly has. And hence, a colindante whose land may be bounded
on the land confirmed, or who holds a younger grant than the one surveyed, and
which is overlapped by the disputed survey, may properly raise his voice in Court,
if he is prepared to show that the survey departs from the decree of confirmation,
and that by such departure his boundaries are infringed. Messrs. Shatters, Park
& Heydenfeldt fill neither of these categories; they neither allege that the survey
does not conform to the decree of confirmation, nor do they show that, if it does,
they are in anywise injured; indeed, they show affirmatively that they are not,
for if they own the land under an older confirmed grant, it is utterly indifferent to
themwhether our survey overlaps theirs or not. We would point out to the
Court, when examining the petition and affidavit through which Messrs. Shafters,
Park & Heydenfeldt sought the order for the return of the survey into Court, and
their exceptions, how the affidavit departs from the petition, and the exceptions
from both—perhaps an indication of that aspiration after extent which is strongly
manifested by them in this controversy.

In this as in all other cases, the party appealing to the Court for justice, should
show by the papers through which he mekes his appesal, that there are sufficient
grounds for the interference of. the Court, or, in other words, that he has rights,
that those rights have in some way been infringed, who has infringed them, and
that the Court is competent to aid him; and he ought not to be permitted to vex
the ear of justice with his cries unless he can do so. We are not driven to mere
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general principles to support our position, for the second rule in land cases, which
has all the force of law, requires the petition by which the return of the survey
into Court must be sought, to contain a statement of the interest of the party,
which statement shall be verified by affidavit. This of course meaus that the pe-
tition shall state facts, verified by affidavit, from which the Courtcan see judicially
that the petitioner has interests that are injuriously affected by an improper sur-
vey. Otherwise, the time of the Court, to the great detriment of suitors in other
cases, may be occupied in trying what will amount to nothing in the end, to say
nothing of inconvenience to the witnesses, and cost and damage to contesting
parties. It is as necessary to the safety of parties litigant in such cases as these,
as it is in others, that the party seeking the aid of the Court should state distinct-
ly and fully what he wants, and what facts he relies on to get it, and that he
should be held closely to them.

But even if they, Shafters, Park k Heydenfeldt, have any standing in Court, on
their pleadings, or what answers to such, they have utterly failed to make it good by
proof;for so far as we can learn, not aneparticle of evidence has beengiven or offered
by them Mr. Shatter asserted on the opening of the oral argument, that by some
stipulation in the case, the records in the cases of the United States V. Phelps, and
the United States V. Briones, were in evidence in support of those exceptions in
the Garcia case. | have searched the records carefully for such a stipulation but
can find none such. | asked Mr. Shafter on the oral argument to point out such
a stipulation, but he asserted that it was among the papers, and directed me to go
there and get it. | have been there, again and again, and can find no stipulation
signed by Garcia in person or by attorney, nor by or for any person claiming under
Garcia. Of course, if there is a stipulation on file signed by the proper person
making the record and proceeding in the Phelps, or, as it is commonly called, the
Berry case, evidence in support of their exceptions to the survey in the Garcia
case, and furthermore to show their interest in such survey, there is no more to be
said on that head; but if there is not, upon what principle of law or right reason
can any effect be given to them. They are in every sense, even supposing Garcia
to be the only person injuriously affected by a decision adverse to him, res inter
alios acta.  He, much less those who claim under him, never had any day or place
in Court in the so called Berry case. They had no opportunity to cross-examine
the witnesses produced to contradict them, or to show them unworthy of credit.
It certainly is not too much to say, that if Garcia may be defeated in this way, any
other grant in the State might, easily enough, if the matter had been undertaken
in time. We repeat again, that not the first particle of evidence has been given
by Messrs. Shafters, Park & Heydenfeldt, either to show that they have any inter-
est in the matter, or that their exceptions are well founded, unless, at any rate,
the records in the Berry case are in evidence in this, and not even then, for it in no
wise appears that they, Messrs. Shafters, Park&l—byderfeldt or eitherof themnave
succeeded tOPhelps' rights, or any part of them; or if it does in any wise appear,
we don’t know how. If we are right here, then, on this last ground, if on no other,
must these exceptions be overruled, for the intervention is by them, for ﬁﬂmelves
and no one else, and if they have proved that the survey is wrong in every par-
ticular, and that in consequence the holders of the Berry grant will be stripped
of every inch of their eight leagues, still they must fail because it does not appear
that the holders of that grant have clamored before the ear of justice.

But aside from this objection, the records in The United States V. Phelps, if they
are to be considered in evidence in this case, show that if any one has title to the
land which we claim, under the grant to Berry, it is Berry’s heirs, at any rate, not
Phelps or Randall, or the present exceptors, for the deed or concession from Berry to
Smith, under which they claim, and which is the only conveyance from Berry, is on-
ly of “the right which I (he Berry) “have acquired in the place called Punte de
Reyes,” and which is dated on the 14th day of February, 1844, which, by the way,
is just fourteen days before the fiscal’s opinion is dated, which is supposed by
Messrs. Shafters, Park & Heydenfeldt to be the close-up of a litigation in which
Berry Claimed that he did not own Punte Reyes, but did own Tomales y Baulinas,
for it will be seen that in the deed to Smith, he speaks of the grant under which
he claims as of 1836, and in Smith’s deed to Phelps the date is given with more
particularity, as of the 17th of March, 1836. Is it to be credited, that if he had
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been prosecuting a suit against Garcia for Témales y Baulinas, he would, just as
he was expecting judgment in that case, be selling Punte de Reyes as the land
granted to him? But be this as it may, the only land conceded by Berry to Smith
is Punte de Reyes; and unless it is proved that the land they now claim was then
known as Punte de Reyes, how can they expect to have it substantially decreed to
them ?

We maintain, further, that in no view of the case, and supposing all our previ-
ous objections ruled against us, can these exceptions of Shatters, Park & Heyden-
feldt be maintained, even waiving for the present the estoppel by reason of Berry’s
testimony and acts at the time juridical possession was given to Garcia. We un-
derstand them as resting their hopes of relief on what they call the judgment of
the Superior Tribunal, invoking it as ajudgerrent, inter partes, by one of the reg-
ular judicatures of the land, and as such, and whether executed or not, fixing
forever the rights of the parties in relation to the matter adjudicated.

We say, that it is not a judgment inter partes, nor &udgment in any proper sense
at all, much less in a litigation to which Garcia was a party. We may premise,
that judicial proceedings were as regular and formal, at least, in the Mexican
Courts as in those of the United States, as will be seen by reference to the Curia
Pilipica, pages 62 to 100, from which it appears that they were commenced by
filing the complaint or libetto; a‘ter which followed the citacion, then the excep-
tion dilatorio including special demurrer and plea in abatement, then the answer,
then the replication, then the setting the case fortrial, next the hearing the proof, and
finally the sentence. All of which proceedings were, after the judgment, attached
together and made up the judgment record, which was called in Mexican law pro-
ceedings Los Autos.  See Escriche Die. de Leg. and J., page 310, under head Au-
105, also under title Proceso, page 1386; and in real actions the judgment ordered
a delivery of the land claimed, when judgment was for the plaintiff, with damages
for detention, (which damages were fixed in the judgment) besides costs. Es-
criche Die. de Leg. and J., page 1453, where it is said:

“En los pleitos sobre accién real debe (la sentencia) mandar la entregada de la
cosa con los frutos percibidos y que se pudieron percibir desde la contestacion
tasandolos y moderandolos por lo que resultara de los probanzas sin remitirlo &
contadores.”

We translate as follows: In real actions, the judgment must command the de-
livery of the property, with the rents and profits received, or that might have
been received, during the litigation, fixing the amount by the proofs, without
sending it to a referee.

This single fact, in the light of the strictness with which the Mexicans adhered
to their forms of proceeding is very indicative of the real character of the paper.

Again, it was no part of the duty of the fiscal to act as an assessor to the Court,
or to assist or lead its deliberations, or indicate or form its judgments. He was
simply an attorney to prosecute criminal cases, and defend for the King treasury
suits. See Escriche Die. de Leg. and J., page 692, title Fiscal, where the definition
given is “ Each one of the advocates named by the king to prosecute or defend in
the Supreme or Superior Tribunals of the Kingdom, the interests of the treasury
and the causes pertaining to the vindication of the public.”

Then follows a statement in detail of his powers and duties, which shows that
he has, as fiscal, nojudicial powers or quasijudicial powers; although he might, for
want of sufficient judges, act by special commission as one of the judges of the Court,
just as a common law judge in England srnnetimes sat by special commission in
Equity, in which case he voted as one of the judges of the Court in making up the
judgmentto be pronounced, but did not lead or direct the Court, and gave no opin-
ion, asfiscal. This view is also sustained by Escriche, page 955, title “Juicio Civd
Ordinario,” pages 967 to 973 inclusive, where the regular course of an ordinary
civil suit is given, and in which neither the fiscal nor the fiscalia takes or acts any
part. But even if the fiscal, ordinarily, led the deliberations of the Court, as the
* Procureur du Roy at one time did in France, yet still there would be not the slight-
est reason for attributing to the paper under consideration such a character. In
the first place it is addressed to the Governor and not the Court; it makes a sug-
gestion that could with no sort of propriety be addressed to ajudge, or even the
Governor, if he were acting in any sense judicially, but which was perfectly
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proper, »supposing him, the fiscal, to be addressing him, the Governor, in
his executive capacity. We instance that part where the fiscal says: “ That
in case the departmental government wishes to favor Sr. Osio, it can do so
with the remainder of the land,” &c., &. If this were a suit at law before the
Superior Tribunal, how utterly out of place would be such a suggestion. Again,
the conclusion of the opinion is to the Governor and not the Court: “ This," Sir,
is the opinion of the fiscal’s office, but your Excellency will resolve what you may
consider most agreeable to justice.” It was evidently and simply, and has every
characteristic of a mere opinion, of the law adviser of the departmental govern-
ment, addressed to the Governor. Such an opinion would naturally be, as this
is, addressed to the Governor. There is no award of damages or costs either in
the opinion of the fiscal or the confirmation by the President, Malarin; the
language of the only part of the opinion which says anything about expense
being, "that as the person benefited by the measurement of the sitios is Sefior
Snook, he pays the experse of thesurvey,” not the costs of the suit. If this had
been a judgment of the Court ejecting Garcai, the costs would have been awarded
against him. The remainder of the paper utterly fails to give it the character of
®judgment of the Court. No Court is named in it; no parties are named in it;
it is not dated at, nor does it appear to have come from ,the Court House. It is not
entitled as a proceeding in a cause ; all there is about it, is, that the fiscal gives
his opinion to the Governor and the President ofthe Tribunal, but not as President;
after a few observations that have no characteristic of a judgment “ approves” the
opinion of the fiscal, and signs “Juan Malarin,” not Juan Malarin, President, much
less Ju in Malarin, President of the Superior Tribunal, but simply “Juan Malarin,”
without title or addition. 1f there could be any doubt that it is not a judgment in a
regular litigation interpartes, in view of other circumstances and indications, it seems
to us that none can remain when we consider wdiat the fiscal says about the founda-
tion of his opinion. He says: “The fiscal of this Superior Tribunal makes known to
your Excellency that he has examined the expedientes of” &c., &c., nhaming them,
“and remarks thereon” &c., &. Surely a judgment in a suit, inter partes, would
not be tried and determined by a mere examination of their expedientes ; there is
nothing about hearing the allegations of the parties or their witnesses, nothing
about their having been cited, not one single formula where forms were adhered
to so stoutly. There is not a single hint that either of the parties were ever
called or heard, but the whole conclusion was arrived at on a simple examination
of the Expedientes.

This case illustrates the wide difference between a judgment after hearing the
parties, and any conclusion that can be arrived at, or opinion that can be formed
without doing so. The fiscal asserts that the land granted to Garcia was in the
Cafiada de Baulinas, measured from its centre to the point of the same name ; an
error he never could have fallen into, as will be hereafter shown, if he had but
called the parties before him, for there is not a single hintto that effect in Garcia’s
expediente, where certainly one would look to see what land was granted him.
We maintain that it is simply what the paper purports to be in itself, aside from
the character given to it at the head, (and that in the translation only,) a mere
opinion of the Attorney General, confirmed by the President of the Court in his
private, or at least, non-judicial character. It is true, in the translation thé Secre-
tary Jimeno, in communicating it to some one, is made to call it a sentence,
which would be a literal translation for the word sentendia, which in Spanish law
language answers to our word “judgment;” but the translation is wrong, the
word in the Spanish being, instead of sentencia, “acordado,” and which cannot
be translated by the words “sentence, decree, or judgment,” but by the word
“resolution;” and in the supposed communication from the Alcalde,at SanBafael,
to Garcia, of the date of 21st of April, 1845, he says that the Governor had tran-
scribed to him a “disposicion,” not “sentencia” “del Superior Tribunal de Justicia
ordenando me que cumpla exactamente con cuanto dicho Superior Tribunal tuvo
& bien resolverwhich agrees with what Jimeno calls the act. an acordado, or
resolution.

No one, we presume, would ever mistrust from the paper itself that it was the
judgment of a Court in a suit interpartes. We maintain, further, that there is no
evidence, or at least not sufficient to show that the Tribunal acted at all, either in
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adjudicating, decreeing, sentencing or resolving, that the opinion of the fiscal and m
approval by Malarin were their individual acts alone. The papers themselves, as
Jimeno professes to recite them, say nothing about any Tribunal. It is true
that the translator has squeezed the Tribunal into the translation, but itisgio
where found in the original. The word Tribunal is found twice in the translation,
once where it says, “this Tribunal bearing in mind that he ceded the two sitios to
Mr. Snook,” &c.; and again near the end, “it (this Tribunal) approves in all its parts
the opinion of the fiscal, and signs, Juan Malarin,” but in neither case is there
any authority for putting in the word “Tribunal.” In the original it says merely
“ aprueba,” the indicative mood, present tense, third person singular of “aprobar”
to approve; who approves or what approves is not distinctly said: but it is
evidently Juan Malarin, who speaks of himself in the third person, a form of
speech as common in Spanish as in English.

Is it not much more likely that Manuel Jimeno has mistaken the character of
the paper, or tried to impose it upon the Alcalde at San Rafael for what it was
not, than that the judgment of the Superior Tribunal should be in the form of an
address to the Governor by the Attorney General, should be authenticated by no
seal and should be merely signed by the President of the Tribunal with his name
without his title of office ? If not a lawyer, Jimeno might honestly, perhaps, mis-
take an opinion of the Attorney General, approved by the President of the Tribu-
nal, as a sentence of the Tribunal. At best it is but a copy of the judgment of
the Court, not properly authenticated. If the judgment had ever been executed
it would be another thing, but it never was, and its whole force, if any it has, is
as ajudgment, and it is not too much to say that a mere copy of the judgment of
the Court, unconnected with any other part of the record, to have any weight,
must be duly authenticated, and that, too. under the seal of the Court. Butitis
at least doubtful if we have a copy. The language is, “EIl Gobierno por su
decreto de 29 de Febrero, ultimo dispone se ponga en ejecucion lo ac rdado por el
Tribunal Superior de.Justicia de este department», b quea la copiad ig o which
we translate as follows: The Government, by its decree of the 29th of February
last, arranges (disposes or prepares) that the resolution of the Supreme Tribunal
of Justice of this department shall be put in execution, the which by the copy |
say to you. This translation is in some very important respects different from
that of Hartnell, but he translated it without special reference to the question
now made, and a reference to any Spanish and English dictionary will show that
we are right. The word “dispone,” which is the word “ dispone?-" in the indica-
tive mood, present tense, third person singular, does not mean “to command” or
“to order,” nor is any such or any like signification given to it in any of the dic-
tionaries. Again, the word “acordado” is incorrectly translated by the word
“sentence,” which would be a literal translation of the word “sentencia,”
which in Spanish law language means the same as “judgment” in ouis,
whereas the word “acordado” can only be fairly translated by the word “ reso-
lution,” being the past participle from the verb “ acordar,” to resolve. Again,
the words, “lo que a la copia digo,” cannot be translated literally, by any means,
by the words “of which the following is a copy.” Translated literally, it means
“the which, by the copy, Isay;” and may, and most likely does, meau “ the
which according to a copy | say to you,” or “of which by a copy before me I in-
form you.” He, Jimeno, the Secretary, having what he supposes to be a copy,
undertakes to communicate it. Thus we should not have the Secretary’s certifi-
cate from his own knowledge that it wa* a copy, but only his certificate from
some other person’s certificate; and this idea is borne out by the fact that Jimeno
was not the Secretary of the Court.

And the introduction with which Jimeno begins, fits in exactly with what he
adds at the end: “And | transcribe it to you,” &c.; transcribe being much more
apt, when applied to re-writing a mere copy than to copying an original. Jimeno
says, in substance: The Government is about to enforce a resolution of the Tri-
bunal, which by the copy before me, I communicate to you; and then after
having given it, he adds: “And | have rewritten it to you.” This is certainly
much nearer the strict meaning of the Spanish, and this view is borne out by the
fact that Jimeno was not the Clerk or Secretary of the Court, and by the fact that
Bonilla was. The face of the paper, and the language of Jimeno, show that he
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had ~ copy%fge%m under the hand of the Secretary of the Court; for if Jimeno
had copied directly from the records of the Court, there would have been no use
for Bonilla’s name. Hence, too, Jhneno’s mistake in calling it a resolution of the
Tribunal instead of an opinion of the President. If there is a fair doubt of the
character of the paper, that doubt condemns it. The citizen, after a lifetime of pos-
session, is not to be stripped of his estate, and his granteesinjured. on old documents
of doubtful character and import. We call attention of this Court to the fact that
there is not, iu any part of this controversy however viewed, any evidence what-
ever that Garcia ever knew or heard of the so-called judgment, for the letter
addressed to him, produced from the archives at San Rafael, in nowise appears
ever to have been sent, or in anywise communicated to him.

We would ask the particular attention of the Court to this, that there is no
where in any of therecords or papers before the Court, so far as repeated and careful
searches enable us to say, either in The United States V. Briones, the Same V.
Phelp or the Same V. Garcia, certainly not in the last, any aécount or history
of this same so-called judgment of the Superior Tribunal at all. Its first appear-
ance is as Exhibit “J,” annexed to the etition of Andrew Randall, in the case of
The United States, V. Andrew Randall. If this so-called judgment had ever been
enforced by execution, it would have carried much more weight with it, as a
mere judgment; but the Executive never did enforce it as a judgment, and, to say
the least of it, it is of too doubtful and uncertain a character to warrant a Court,
now, in giving it such importance as would be implied in supporting the except-
ions of Messrs. Shatters, Park and Heydenfeldt on its authority.

But supposing it to be a judgment of the Superior Tribunal, it is utterly void,
so far as ciarcia is concerned, unless he was baoth aparty and was citedin dueform
of law. This is not only a principle of universal justice, but of Spanish law, and
could be dispensed with by neither Sovereigns nor laws, say the Spanish law
writers, as appears from the following quotations from Curia Eilipica, under heads
«* Citacién,” and “ Cosa Juzgada,” which follow, with accompanying translation:

CUriTuielplGt l U~N*ac'on €9 una juridica citacion y llamamiento, que se
Citacion, ‘tace a alguno, para parecer en Juicio ante el Juez a estar &
Page 65’ | derecho, y cumplir su mandamiento, como consta de una ley

Sections 1and 8. J de Partida. Y asi es el principio, fundamento y cabeza sub-
stancial de la orden del Juicio, aunque no se empieza por ella propria sino
impropriamente. Es introducido por todo derecho divino, natural y positivo,
como lo resuelve Paz.

“ De lo dicho se sigue, que todo Juicio (aunque se trate ante el principe) en que
fue omisa la citacion, es nulo. Siguese también que si en alguno comision se
dixere, que se proceden sin guardar la orden del juicio, no se entiende de la cita-
cion, que no puede ser omitida por el principe ni ley; y asi una de la Recopila-
cién que dice, que la omisién de las solemnidades del Juicio no le vicie, se entiende
de las demas, y no de la citacion, como lo resuelve Paz. diciendo que aun que
por Principe y ley no se puede quitar la citation primera, necesaria para la defensa
por ser de derecho divino, y natural, se puede variar y alterar el modo de ella, y
quitar las demas citaciones de la causa, inductas para preparacion de la senten-
cia, por ser de derecho positivo.”

Which we translate as follows: Citation is a judicial citation and call, which is
made to any one, to appear as a litigant before the Judge in Court, and comply
with his command, as is shown by a jaw of the Partida. And thus, it is the be-
ginning, foundation, and substantial tread, of judicial proceedings, although they
do not properly begin with it, (meaning, we suppose, that they begin with the
filing of the libello.) It is introduced (made a part of judicial proceedings) by all
laws, divine, natural and positive, as Paz. resolves.

From what is said it follows that all judicial proceedings (although before the
sovereign,) in which the citation was omitted, are null. It follows, also, that if
in any commission it is said that proceedings shall not follow judicial order, this is
not to extend to the citation, which cannot be omitted by either sovereign or law ;
and thus a law of the recopilacion, saying that the omissiou of legal solemnities do
not vitiate, is to be understood of the others and not of the citation, as Poz.
resolves, saying that neither sovereign nor law can take away the primary citation,
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necessary K , as being ot divine and natural right; they may vary and
alter the mode of it, aud abolish the other citations in the cause introduced to call
the parties to hear the judgment as being founded in mere positive law.

Again, it is said in Curia Filipica, page 108, section 1st: “ Cosa Juzgada es la
definida, y determinada en contradictorio Juicio de Juez competente, en que las
partes fueron oidas de cuyo litigio, no se puede mas tratar, ni ha lugar apelacion,
ni recurso: lacual de su naturaliza es de gran fuerza, y trae aparajada execution
aungue después conste ser injusta. Como se de en unas leyes de Partida y Re-
copilacién.’

Which we translate as follows: A thing adjudged is a thing definitely deter-
mined, in a litigated suit at law, by a court having jurisdiction in which the par-
ties were heard, in relation to which litigation nothing further remains to be, or
can be done, the which, of its own nature, is of great force, and may be executed
without further proceedings, although it is afterwards proved to be unjust, as is
said by certain laws of the Partidas and Recopilacion.

Again, it is said, Curia Filipica, page 100, section 13 : uAsimismo, es nula la
sentencia dada en la causa en que haya nulidad notoria y manifiesta que evi-
dente, notoria y manifiestamente, consta de los mismos autos, o de defecto de cita-
cién, o jurisdicciong las cuales nulidades por ser perpetuas, se pueden pedir en
cualquier tiempo, perpetuamente aunque, de la sentencia, no haya apelado.”

Which we translate as follows: Thus, in itself is null, the judgment given in @
cause, in which there is a notorious and manifest cause of nullity, which evident and
manifest nullity appears from the record itself either for want of a citation or
jurisdiction, the which nullities, as being perpetual, may be asserted at all times,
although no appeal may have been taken.

In other words, unless the record shows both a citation and jurisdiction of the
subject matter, the judgment is absolutely void.

Put, treating this as substantially an action of ejectment by Berrv’s successor
against Garcia, and supposing all of the papers in The United States v. Phelps
and The United States V. Garcia, to be before the Court, we most confidently maini
tain that the successors of Berry must fail, both because the grant to Garcia was fol
this very land thatwe claim, and Berry’s was not; that if Berry’s was, it is ajunio,,
grant and must give way to Garcia’s ; and because Berry’s successors are estopped
from asserting their title to this land by virtue of their grant, by reason of Berry’s
testimony when juridical possession was given to Garcia, and the part he took in
forwarding that juridical possession, and by the act of Phelps when he petitioned
for the confirmation of the Berry grant, of which he was then thé holder in ap-
plying it to entirely different lands; by the act of Berry in selling to Smith entirely
other lands as those granted to him, Berry, and by the acts of Berry and his suc-
cessors in taking juridical possession of entirely other lands under his grant and
holding them for some eighteen years.

And in setting out upon this inquiry, we would call the attention of the Court to
the fact that there is not the first faint spark of evidence from the beginning to
the end, nor in any outskirt or branch of any of these cases, that Garcia ever
claimed or sought any otherlands under his grant than those which we now claim.
It does appear, from some of the papers in the Berry ease, that Garcia lived down
at the head of Baulinas Bay, but that he claimed that as the land covered by his
grant, or that he claimed any title to it at all, there is not any proof; but it appears
that while living there at Baulinas he elaime;, the land which we now claim and
had a house, Indians and cattle on it. (See deposition of Black.) Surely there
was nothing to prevent a man having two pieces of land, or living on one and
owning the other. If, because he lived under the circumstances he did at Bauli-
na® Garcia’s grant is to be located there, although the grant, the desefio, the ju-
ridical possession and confirmation, all fix it clearly and distinctly in another place
how wijll the holders of the Berry grant stand when ,he not only fixed himself
on other lands, but sold other lands as a part of his grant, and took juridical pos-
session ol other lands, and his successor, Phelps, petitioned for the confirmation of
his grajjt to other lands, and in addition to all this he never had possession of any
portion pf the land we now claim, and, to say the least, the actual location of the
land from the petition and accompanying deseno being very doubtful. Indeed
the first'decree of confirmation was for lands known as Punte de Reyes. We



68 nd
10

will premise further, that some confusion has been created in using the word esiero
as applicable to either Baulinas or Témales Bay. It means no such thing, and
cannot properly be so applied. "We shall not deny that during the course of pro-
ceedings in these cases it has in some instances been used in that sense, but such,
is not the sense of the word, nor can it be supposed to have been used in that
sense, at any rate, at any time before the conquest by the United States." The
definition given in the dictionary is as follows: Salt marsh, Sake; matting; small
creek. Now, take Garcia's petition asking for lands cmtigteomto the asieras To-
males y Baulinos, and especially in conjunction with bis desefio, and It fixes his
grant exactly where we ask it to be, that is, with its northeasterly end abutting
on Témales Bay, and being contiguous to,” to use the language sf the petition,
the esteros Témales y Baulinas. In determining the location ©f the land we wish
to know the meaning of the words used at the time they were used. Using the
word “estero ” in the sense for which we contend, the petition and deseS©* of Gar-
cia agree, but applying the word “estero” to the bays, then the petition and de-
sefio are in a measure discordant, for by the petition alone and using “estero” in
that sense the land would lie as near, but even then no nearer, to Baulinas as
Tomales Bay; whereas, as shown in the desefio, the land abut® on Tdémales Bay,
but comes nowhere near the other. That the term esterowas applied by the Cal-
ifornians to such creeksasthe OlimosLoke and Tokeglume, see the answer of Valle-
jo to the first question of Mr. Greenhow, in The United States V. Phelps, record,
page 19 or 11.

The lands are described in every paper in the expedient as the lands of Tormeles
y Baulinos, except in the proceedings attending the juridical possession, of which
we shall speak hereafter, an expression that would be utterly incorrect if the
words Toémales and Baulinas are to be applied to the bays now known by those
names instead of the creeks now called Olimos Loke and Tokeglume; especially
if the land lies to the southward of a line midway between the twe$ and besides,
in the grantthe lands are specified as those shown in the desefia Mr. Shatter is
welcome to all he can make out of the fact that Garcia, when asking ifor juridical
possession, speaks in his petition of the rancho Las Baulinas and out of the faeh
that the proceedings are entitled Proceedings instituted,” k«nto give posses-
sion to “rancho las Baulinas,” when those very proceedings show as clearly as
human language can that ihe land thus spoken of was the very land we now claim,
especially as Berry, under oath in those proceedings, said he knew the rancho Las
Baulinas, and then went on to describe it and gave the exact boundaries we claim.

. arcia’s expediente is perfectly consistent and plain from beginning t© end, and
shows a perfect title, both at law and in equity, for the specific land which we
now claim. Berry’s is the reverse of all this. The land he asks is two leagues
by four in the Cafiada de Témales, his desefio showing, or rather purporting to
show, the Cafadas Témales and Baulinas, but the land solicited lies in the Canada
de Témales alone. Now, according to their own showing the land cannot be located
there for that Cafiada is not either four leagues long or two wide, or anything like
it. And they have no authority, (according to the doctrine on which they rely, to
avoid the effect of the juridical possession given by Vallejo, that a grantee must
be restricted to the land granted, and that even juridical possession of other lands
will not save him) for taking any other land. Again, from Berry’s desefio it is at
least extremely doubtful whether the Cafiada de Tdémales there laid down is the
valley of the San Gerénimo or of the Necasio Creek. But Berry never settled or
fixed himself in any wise in the valley of either of those creeks, but went over
between Tomales Bay and the Ocean and fixed himself and sold two leagues of
land there to Snook as a part ofhis grant jjuridical possession was given him ofland
there ; it was that land that Phelps petitioned to have confirmed to him under the
Berry grant; and it was with a view to obtaining a patent for the land, of which
Vallejo gave possession to Berry, that Phelps filed his petition in The United
States V. Phelps, and took the depositions of both Richardson and Vallejo, *nd it
was not until after Randall, who claimed the same land under another grant, had
purchased ihe Berry grantfrom Phelps, that an effort was made to apply the; same
to other lands than those lying between Tédmales Bay and the Ocean, all of Which
will be seen by reference to the petition, &e., in the record in the Phelps, cr as it
is called, the Berry case.
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Brrt Whether the juridical possession given by Vallejo fixed the Berry grant to
that land or not, one thing is clear, no possession was ever given to Berry or any
successor, of the land which we now claim.

But supposing these two grants to be specifically for the same land, how do
they stand as hostile to each other, and which is senior and which junior?

The following double columns will aid us to determine:

The United States, 1 The United States, )*
V. -
Bethuel Phelps. ) Rafael Garcia.
Date of petition. Nov. 25th, 1835. Date of petition, June 15th; 1835.
Marginal decree, Nov. 27th, 1835. Marginal decree, July 28th, 1835.
Report of Ayuntamiento, Feb. 29th, 18556’)0” of Ayuntamiento, Sept. 30th,
1836. : '
Order to take testimony, March 14th, 8%’(1‘3" to take testimony, March 16th,
1836, 1836. ) _
Petitioner notified and testimony ta-  Petitioner notified and testimony ta-
ken, March 16th, 1836. ken, March 17th, 1836.
Vista dated March 17th, 1836. Vista dated March 18th, 1836.
Reference to Committee on Lands,  Reference to Committee*on Lands,
March 31st, 1836. May 31st, 1836. )
Report of Committee, Sept. 9th, 1836. Reportof Committee, June 27tli, 1836.
Report approved, Sept. 9th. 1836. Report approved, July 5th, 1836.
Grant dated, March 17th, 1836. Grant dated March 19th, 1836.
Juridical possession, June 12th, 1842. Juridical possession, Oct. 13th, 1841.

It will thus be seen that our petition, marginal decree and report of ayunta-
tneinto, were earlier than theirs; that their vista and grant were earlier than
ours, the grant by two days: that our approvai by the Departmental A;sembly
was some two months and more earlier, than theirs, and that our juridical posses-
sion was earlier than theirs; but this of course is indifferent, because they have
never yet had juridcial possession of the land which they now claim. The most
significant fact is, that the approval by the Departmental Assembly in the Berry
case, the Berrv grant is postponed to ours, and this we contend would of itself
settle the matter against them, even although the committee in its report in the
Berry case undertook to say that the lands granted to Garcia were those lying be-
tween Baulinas Point and the middle of the space between that and the head of
Toémales Bay. And here, and here only, the fiscal finds authority for saying what
he alleges in that behalf, and which is coniradicted by every part of the expedi-
ente in Garcia’s case. We say, that the,committee in acting on the grant to Berry
were competent to postpone the confirmation in his case to the one in Garcia’s
case made more than two months before, but they were not competent, after
Garcia’s grant to the land which we claim had been approved for two months, to
give it an entirely different location. Indeed, the committee do not undertake to
change the location, they merely make a mistake in relation to it, because the ex-
cediente which the committee refer to does not in any of its parts, (for the juridi-
cal possession in which alone it is spoken of as the Rancho Baulinas, was not
given until long after,) say that Garcia asked for two sitios in the Cafiada de Bau-
linas, much less that it was to be measured from its center to a point of the same
name. And on what they say about Garcia having reported the land vacant, etc.,
we would remark that it was all of it, so, then, for Garcia did not get his grant
until afterwards; he was simply asking for it, and he could not, with truth, have
said otherwise than that it was vacant and did not belong to any one. And if he
had said so, it must have defeated his own purpose to get a grant. Now, and
supposing Berry’s grant not to have been in direct terms postponed by the De-
partmental Assembly, to Garcia’s, as both Berry’s and Garcia’s grants were made
msubject to the approval of the Departmental Assembly, he who got the first approval
got the first grant. Suppose both grants to have been for exactly the same lands,
and both made subject to the approval of the Departmental Assembly, of course
it lay with the Assembly to approve of either, but could it in a legal sense be said
to be able to approve bothl ~And is not the approval of one the disapproval of
the other? And was not the approval of Garcia’s on the 5th day of July, 1836,
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the disapproval of Berry’s? Suppose no other condition in the grant than the
approval of the Departmental Assembly, was not Garcia’s title, as soon as he got
the approval of the Assembly, perfect? And if he (Garcia) had found Berry in
possession at any time before the time when he (Berry) got his grant approved
could not Garcia have ejected him?

As it seems to us that this view of the case is decisivo in our favor, let us sup-
pose the only condition in each grant to be tbat of the approval by the Depart-
mental Assgpnbly : that the petitions of both Garcia and Berry for the grants were
presented at the dates they respectively were, and that the subsequent proceed-
ings occurred at the respective dates they appear to have done up to the approval
by the Departmental Assembly of Garcia’s grant. Let us suppose, further, that at
this stage of the proceedings Berry takes possession of the land covered by the
grant, and that Garcia has brought ejectment to recover it, can there be a doubt
that he must do so? It seems to us, not. The Mexican Nation is the owner of
land; two different men apply, each for himself and in hostility to the other, for
the same, to the Governor. He says to each, “ Yes, you can have it, provided
the Departmental Assembly says so, too.” One of them applies to the Depart-
mental Assembly for its affirmative say-so, and gets it: or, in other words, it con-
firms and makes final, so far as the action of the Government is concerned, what
was before only conditional and contingent. Now, under these circumstances, is
not the approval of Garcia’s grant by the Departmental Assembly, in and' of
itself, a disapproval of Berry’s? Does not the act of the Departmental Assembly,
in saying to Garcia, “Yes, you shall have it,” amount in and of itself to a declara-
tion to Berry, “No, you cannot have it?” They cannot both have-it, for here is no
question of a joint ownership. Besides, if the approval by the Departmental As-
sembly did not give title to Garcia, he, following up that approval by getting juridi-
cal possession, and holding possession for nearly thirty years, how could the
approval by the Departmental Assembly give Berry such rights, who never got
juridical possession, or any possession of it, but on the contrary assisted his oppo-
nent to do so, and he and his successors took, claimed and held entirely other
lands, for over eighteen years before he made any pretence to ours ?

We maintain that the approval of Garcia’s was, in and of itself a disapproval of
Berry’s» supposing the grants to be for the same land; or suppose Berry’s for the
same land as Garcia’s, and more too, then the approval of Garcia’s was a disap-
proval of Berry’s, pro tarto.

The approval of Garcia’s amounted to this\or it amounted to nothing. Surely
this is clear. The approval is quite different from the grant, for the grant is con-
ditional and contingent, by its express terms, and in and of itself is of no force,
and the giving a grant to B, after previously having given one to A, does not injure
the latter, for if he gets the approval the grant to B does not effect him, and if he
does not, his grant is good for nothing any way. The grantto B merely enableshim
to ask the approval; and a hundred may ask, butonly one can have. It is like
the case of two suitors. A and B, bachelors, are suitors to C, spinster, for her
hand, with the consent of D, her guardian. Now here, as in the case of the land,
the approval of the suit of one is the most explicit and decisive, and forever
conclusive, disapproval of the other that the nature of the case admits of. We
say, then, that as between the rival pretenders to Témales y Baulinas, the accept-
ance of Rafael, was a clear, explicit, decisive, and finally conclusive, rejection of
Jaime, and that no power existed in the Most Excellent Deputation, afterwards, to
interfere with the land or the owner. Aside from any hostile claim, what is the
effect of the approval by the Departmental Assembly? Is it not to transfer the
title from tbe nation to the grantee ? If so, Garcia became owner on the 5tb day
of July, 1836, and the Departmental Assembly had no power on the 9th day of
September to strip his title from him. If the effect of the approval of the Depart-
mental Assembly is not to transfer such title, where and when did Berry get his,
on the strength of which he desires such action from this Court as will dispossess
Garcia and put him in.

Besides, in the approval of Berry’s grant, the Departmental Assembly expressly
postpone and make it subject to Garcia’s. Is it said, “yes, the Departmental Assem-
bly make the approval of Berry’s subject to the grant to Garcia, but it at the same
time asserts that Garcia’s grant is located on other lands than those he now
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claims?” we reply that the Assembly was competent, in approving Berry’s grant,
to except from it the land previously granted to Garcia, but it was not competent
to decide on the loc tion of the latter, and that the doing of what they had the
power to do, to wit, in approving Berry’s grant, to except from it the land previ-
ously granted to Garcia, was not vitiated by the Most Excellent Deputation trying
i[o dto (\;vhat they had no power to do, to wit, deciding where Garcia’s grant was
ocated.

Another rule of law is applicable here to our salvation, if necessarf, that when
two acts of any department of government are in apparent conflict, or partial
conflict, they shall be so construed, if possible, as that both may stand. Now, by
giving Berry’s grant the priority, it utterly extinguishes Garcia’s, but by giving
Garcia’s the priority it has no such effect, for there are some six of the eight
leagues of Berry’s grant left unaffected by it.

Even if the Departmental Assembly had judicial powers, it was not competent
to bind Garcia by its decision, without first citing and hearing him, of which there
is no pretense. Berry’s successors, (supposing Messrs. Shafters, Park & Heyden-
feldt to be such, of which there is no proof) are in an entirely different if not
contrary position from the one they would fill, if the Departmental Government
had actually dispossessed Garcra and put Berry into the possession of this laud,
under what they call the decree of the Superior Tribunal, or under the declara-
tion of the Departmental Assembly that Garcia’s land was to be measured from
the middle of the Cafiada de Baulinas to the point of the same name, for all the
intendments and doubts that would then tell in their favor, now tell in ours.

Again, as to the location of Garcia’s land, we would call the attention of the
Court, that there is not from the beginning to the end of Garcia’s expediente any
hint, either in words, pictures, maps or plats, about any Baulinas Point, and that
there is not the first point of solid ground or even cloud land on which to rest
their assertion that Garcia’s land was to be measured from the center of the
Canada of Baulinas to the point of the same name, if by that they mean the
Punte de Baulinas shown on Berry's desefio; and we repeat here, that not only
does not Garcia’s desefio show any such thing, but it is utterly inconsistent with
it; for whether we translate “Estero Baulinas” to be the creek in the Canada
de Baulinas, asshown on Berry’s desefio, or to be Baulinas Bay, the land cannot
be located as they claim, consistent either with Garcia’s petition or desefio, with
reference to which the grant is made, for the petition speaks of the land as contig-
uous to the esteros of Tomales y Baulinas, and the desefio shows it as abutting on
Témales Bay. Even if “estero” is to be translated by the word “ estuary,” it
would be applicable to neither one of those bays—much less to Baulina's, into
which no stream, however small, seems to fall. The desefio of Garcia shows
what he meant, then, by the esteros of Témales y Baulinas, for the two creeks
called “ Témales and Baulinas ” in Berry’s desefio, according to the construction
Mr. Sliafter puts on it. are shown in Garcia’s desefio, each bearing the same rela-
tion to the land as the other, and hence the propriety of calling it Tomales y Bau-
linas, of which there would be none if it were located down on Baulinas Bay.
"We call attention of the Court further to the fact that the juridical possession
given by Yallejo to Berry was good, even according to the law as laid down by
the fiscal, for both the record of the giving of such possession, and his testimony
w hen examined for the claimant in The United States V. Phelps, show that he
w as at least defacto Alcalde, and gave such possession in that capacity, as he
did also in ours. (See record in U. States V. Phelps, page 8 or9, the 3d question
by claimant, and answer of Yallejo.)

But supposing Berry’s grant properly approved, and that it is distinctly for the
land which we now claim, that approval left the further, condition of getting
juridical possession of the land granted, to be fulfilled. This he does not do, but
applies for and gets possession of entirely other lands, and takes and holds them,
such other lands, according to the testimony of both Richardson and Yallejo,
'both witnesses sworn for the claimant, until the time of his death; and neither he
nor his successors, until eighteen years after the grant, made any claim to the land
which they now say was granted to Berry, but during all that time held and
claimed other lands; and not only so conducted, but assisted Garcia to complete
his title to the lands they now claim. Was not this a complete abandonment of



68 ND

14

all claim to the land? He, Berry, never had juridical possession of the lands
which they now claim, and hence never had anything more than an equity. Did
not his acts above stated amount to an abandonment of that equity ? "VYhat
more could he have done, or what else could he have done, that would have been
so significant of such an intention ?

However the case may stand on other grounds, to permit Berry’s successor to
recover the lands now. after his testimony and other acts in the proceedings, to give
juridical possession, and in claiming and holding other lands, would be to violate
every principle of justice. It appears directly that William E. Randall, not An-
drew Randall, bought some 1400 acres from Garcia, which his widow now endea-
vors to obtain by her exceptions, and from Nelson Olds’ testimony, taken in
support of our exceptions, that only about three thousand acres out of the whole two
leagues and over yet remain unsold. But, says Mr. Shatter, Bern’s signature to
the deposition is not genuine.  Yallejo, their own witness, in The United States V.
Phelps, swears, in support of our exceptions in the Garcia case, that the record of
juridical possession is in all its parts true, and that record states that Berry ap-
peared before him on that occasion and so testified; and even if it were proved
beyond controversy that the signature is not Berry’s, it would amount to nothing
more than to show that the name of the affiant in an affidavit was not in his own
hand-writing. There are a thousand reasons why he might have so sworn and
yet not signed his name. The authenticity of such a paper does not rest on the
signature of the person, but the certificate of the judge. We must either suppose
that Berry so testified, or that the judge whom they have endorsed by making him a
witness, not only committed perjury, but forgery, and that, too, where apparently
he could have no motive. And all that there is to make that out, is that Mr. Hop-
kins, who has seen a number of signatures purporting to be Berry’s, says that it
does not seem like his. But it does not rest here, for at the close of the proceed-
ings, where the truth of the whole record is asserted, appears Berry’s signature,
affirming it, and this signature appears, accorcing to Mr. Hopkins, to be genuine.
If his testimony, his acts in assisting to give Garcia juridical possession, his acts
in claiming and taking possession of entirely other land, as his, under his grant,
his holding it until the time of his death, and these acts followed by acts consistent
therewith, on the part of his grantees, in asking to have the grant confirmed for
entirely other land—if this does not amount to an estoppel, we are at a loss to
imagine what would.

A. T. WILLSON,
Of Counsel Sarah Randall, Garcia and others.






