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At a Term of the District Court of the
UNITED STATES OF AMERICA, for the Northern District of
California, held at the Court House, in the City ofASAN F rancisco,

the cerrree e day of
J ... jn ~he year Of Our Lord one thousand

eight hundred and fifty-nine,

The Honorable OGDEN HOFFMAN, District Judge.



District Court of the United States

IN AND FOR THE

| I @t|Tni District of California.
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UNITED STATES DISTRICT COURT!

Mortimi! 1 istrici of California, J
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On this day, before a
Commissioner of the United States for the District of Cal-
ifornia, duly authorized to administer oaths, &c., &c., came
iP 1y I [L ./ a witness produced on behalf of the
=AU
~“inCas”™No. ,I"mg~appeal from the Boarcnof Commissioners to ascer-

tain and settle the Private Land Claims in the State of California, in Case
N o on the Docket of the said Board of Commissioners, and was duly
sworn and testified as follows— hiilovidonoc being inLeipieled by

a sworn intcipictnr
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Of the United States, for California.

q/3 JOHN C. HAYS, (ddazveyoz dyeneza/o” ;de ~dnaed (M ate* oz ;de (“¢,ade off
Na/i™eznia, and a* <Mdd, daviny in my ojf*ce anc/ in my cdazye and cad6/ody a fiozaon

¢de 3Vtfljh)eo ojf ¢de ~ozmez ©pattisi) and IWtXUan Gdezzdozy oz ddde/iazJzne”

ttppir

California, dy z/tzZ/ue (de ~tozaeP ne”ed tn me dy iaza, |Uo f~Ctxbi) (fCcvttfllj ;daé ;de/
iizeeedtny, and dezea?;;0 annexedfraye jzaciny NMganeP zizzmdezed™mm one

bV exdtdusa ,zae and accaz”e oo/zt/ ed * 1
»E '(LfSIEEfIEI] O d dave dezetz*o dyned my

naxe eoiteteY'iy and caused my (ddeadoj-' (d/fce (0 de a”txed,
a; ¢de dddy e f Gdan (ddzancMco, /dt4 "o

¢ d s>,

U. S. Surveyor General for California.

Extract from the 2nd Section of the Act of Congress “ providing for the Survey of Public Lands in California, and for other purposes,
Approved, March 3d, 1855.

<drphe Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, [California] and anv
copy or extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the
Surveyor General, shall, in all judicial matters, have the same force and effect as the original.”
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UNITED STATES DISTRICT COURT,)J
1o tlbcmn ilisititi of California,

STt United o tateo

VS.

yUb

o™t

On this day, before

Commissioner of the United States for the

jéait Francisco, bb-y

a

U Ni™ District of Cal-

ifornia, duly authorized to administer oaths, &c., &c., came

'V t
wclicEou”

Pag

in Case

a witness produced on behalf of the

, being an appeal from the Board of Commissioners to ascer-

tain and settle the Private Land Claims in the State of California, in Case

N o on the Docket of the said Board of Commissioners, and was duly

sworn and testified as follows — his ovidonoe-boing interpreted by
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Of the United States, for California,

O f, JOHN C. HAYS, (2fuzveyoz ~enetafo /tfa (ffiztfea fez fe (fflr/e.e/

vfafjcznia, anc/a<> aitcf, faveny zn my ejj*iee anc/ zn my cfazye anc/ caa/oc/y a fooztiom of

¢ fe ZIU)QCDy/ ¢ fe yiozmez &Hhﬁl) anc/ II-L‘I]GZHI Ofczz/ozy ez CffeA/n/meni y\li[:m

Callf(rna, dy viztue oj* tde ~;omeP nested th me du fauz, JDo fjcrebp Certlfy, tdat tofes

- itzeceden”™, and dezeuftto a n ne xe d o j' faacana”iaiteP namdezed- one
T — »wiArstmeitr exd idttsa true and accurate co™zy o™ N °
n sd™/fcg3~r5nr21r "djkrt™ b n f-
e ff- C Zfch -
r A

Sn fefitiuim j 130]jrmift (pd dane dezeanto ,tjjwed
name of/tetaddif and caused n% tee to de ajfftxedf
at tde dP/ctu o/ p/dan Q/dzanctdco, tdi4 '
daif o jf id S

U, S, Surveyor General for California.

Extract from the 2nd Section of the Act of Congress “ providing for the Survey of Public Lands in California, and for other purposes,”
Approved, March 3d, 1855.

“ The Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, [California] and am
copy or extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the
Surveyor General, shall, in all judicial matters, have the same force and effect as the original.”
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UNITED STATES DISTRICT COURT))

|Jortbmi District of California,
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s
»an irantisco,
W0
On this day, before
missioner of the United States for the cryl™hczZz”izso
ifornia, duly authorized to administer oaths, &c., &c., came
N nNon a witness produced on behalf of the
in Case No. , being”an appeal from the Board”~ofCommissioners to ascer-
tain and settle the Private Land Claims in the State of California,
No on the Docket of the said Board of Commissioners, and was duly
sworn and testified as follows— his ovidenco being interpreted-by
a sworn interpreter—
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LAND SURVEYS.

The United States vs. J. A. Sutter, No. 319._ Order that
survey be returned.

The United Statesjvs. Juana Briones, No. 130.—Order

_ that survey be returned, that ten days be Allowed;to
I the United States to make”jectious. *

The United Statesvs. The Heirs of.Jose L'Cyueta, No. 2£8.

i —Twenty days .allowed to claimants to file objections;to

the survey.

The United States vs. Bartolomeo Bojorques—In this
case Judge Hoffman read the following opinion:

This case comes up on objections' filed to the survey;of
the Rancho of Laguna de Antonio, made by the jsur-
veyor General,

Theland grauted is described in the petition and grant
as of six leagues in extent, and bordering towards the

j southeast on Juan Martin, towards the northwest on the

two rocks (jas dos piedras), towards the southwest on fas

Témales, and towards the northeast on Juan Miranda.

The disefio, which is drawn with somewhat more than
usual Stull, shows that the tract solicited was a right
angled parallelogram three leagues in length and two
leagues in width. The survey returned into Court pre-
serves the form of the tract indicated by the disefio, with
the exception of a deflection in the eastern line, which is
mafle to run along the arroyo de San Antonio, and along

Jthe margin of the Laguna of the same name, so as to c<}r-
Lrespond with the western boundary of Juan Miranda, as
rindicated on the disefio of the latter.

The survey is objected to on the ground that the south-
ern line isimproperly located; that it should be run more j

ito the sotith or less to the west; and as it is admitted that
the tract must be a parallelogram with all its angles right
angles, that it must be two leagues wide by three leagues
long, and that its northerly line most pass through the
noted natural object known as “ las dos piedras;” the only
mode in which the survey could be altered to meet the j
objection, would be to swing round the parellelogram on
,“ las dos piedra ,”,as on a pivot, in such away as to pre-
serve the parallism of the boundaries, but to give the pro-
posed direction to the southern line—to which, by the
location suggested, the northern line would be made
parallel, and the eastern and western lines perpendicular.
The reasons for this change are chiefly contained in ths
deposition of Mr. Benitz.

This witness testifies that he made the disefio presented
by the claimant. Tnat the southern line was desired ey .
him and intended by the witness. He represented as a
range of hills, the general direction of which is considera--;
bly to the south of the direction of the southern line as
run by the Surveyor Genarab

He further states that the compass used by him was de-
fective, and that the points of the compass as laid down pn
the disefio are inaccurate.

On this testimony the Court is asked to adopt the range
of hills as the southern boundary, and preserving, as before
slated, the dimensions of the tract and the directions of the

i lines relatively to each other, to locate the surveys by
iadopting the range of hilts as abase, and erecting the par-
allelogram upon it.

I It has already been stated that the traot is described in
the giant as bordering towards theS. E. on Juan Maitin.
The range of hills is not mentioned as the southern or
southeastern boundary. In Juan Martin's grant the
northern boundary is described as “ a narrow cafiada ad-
jacent to the low hills,” and Mr. Matthewson, a witness
called inopposition to the survey, states that there sobrante
between the Juan Martin, Bajorque, Mivanda and Olim-
pale ranches has been granted, and that all the land, if,
any, -which lies between Juan Martin and Bajorque would
be’embraced by it.

It appears, therefore, that the range of hills claimed to
be the southern boundary of this tract is m t called for by
the grant itselfor the. accompanying disefio, nor by the
grant or disefio in the case of Juan Martin, and that a
Bobrante grant has heen made, which will include what
low land may be found between the southern boundary of
Bajorques and the northern boundary of Juan Maitin.
Thus indicating that the grant to the former was described
as bordering on the lands Of the latter; it was not contem-
plated that the southern boundary of the one should nec-
essarily be identical with the northern boundary of the
other—but that when the lands were measured a sobrante
might result, which could be granted to a third party. If,
however, the evidence of Mr. ©enitez were Ihe only meant
of arriving atthe. true direction of the sourthern boundary;
it ought, perhaps, tobe located in accordance with hit
statement as to tbe.desiresof Bajorque and his own inten-
tions in drawing the disefio.

But the desifio' itself seems to afford Indications of the
true direction of that line which | think shoulu outweigh
the evidence of Mr. Benitz, as to his intentions m orawing
it. In the first place, the lines as surveyed precisely cor-
respond with the direction as shown by the arrow or com-
pass mark on the desifio. But to this indication, perhaps
little importance should be attached, and especially in this
case, in view of the statement of Mr. Benitz that his com-
pass was probably inaccurate.

2d* The eastern extremity of the southern line, as sur-
veyed, or the southeastern corner of the tract is placed
ata distance to the south of the Arroyo de San Antonio,
nearly exactly corresponding with the position of the cor-
responding oorner of the tr«ct delineated on the desifio
The eastern line, moieover, starting from this corner, and
running northwardly, strikes as located by the survey o:

!'the arroyo, at some distance from the laguna, out of which
it issues—corres]})ondieg in this respect, also,.to the indicar
tion on the desiflo. Whereas if the southern line was de-
pressed as proposed, the southeast cprner would be at a dis-
tance from the arroyo far greater than isrepresented on the
desifio; and the eastern line would notstrike the arroyo,
but the laguna, or would strike the arioyo, ifat all, at of
near the point where it issues from the laguna.

3d. It is evident that the northern line must pasc,
through the point called “ las dos piedras.” It must alsft
be at right angles to the eastern boundary. It is also
clear that the trace intended to be delivered was three
leagues in length by two in width. If, then, the range of
hills be taken as the southern boundary, and the eastern
boundary be drawn from the eastern extremity of the
southern line so located, and be produced until it reaches
apoint from which the northern line may be drawn; at
right angles to it, so as to passthrough the “las dos piedras,”
the length of such eastern lino would be about lour
leagues—contrary to the obvious and clear indications of
the disefio which shows, as before stattd, the length of
the tract to be only three leagues.

Bor these reasons I am of opinion that it has not been so
satisfactorily shown that the location is erroneous as to
justify me in setting it aside.

In this, as insimilar c ises, it is difficult and almost impos-
sible for the Court, obliged to learn through deposi,ions, the
natural features of a tract which it hat never seen, and
of which no topographical map is exhibited, to arrive at
any certain or satisfactory conclusions as to the true localty
of various lines. T'-at duty, is properly confided to the
Surveyor who on the ground ~compares the calls of the
grant and the indications of the disefio with the-'
natural monuments of the country before him, andi
who assisted by information obtained on the spot,
and such as may be derived from consulting the grants
and disefios of colindantes or adjoining proprietor is able
to give ajust location to the survey than this Court can
hope to arrive at.

In the case ofHaydel vs. Du Fresne—17 Bow. 30.—it is
remarked by the Supreme Court: “ Great confu-ion and
litigation would ensue if the judicial tribunals, State and
lederai, were permitted to Interfere and overthrow the
public surveys on no other ground than an opinion that
they could have the work in the field better done, and divi-
sions more equitably made than the Department of Public
Lands could do.” f A

These observations apply with much force to the cases
which are now being brought before this Court. By jthe
law of 1831, as well as by the nature and circumstances of
the case, much discretion is confided to the Surveyor-Gen-
eral. Before the Court should disturb or set aside a Sur-
v®y made by him, it ought to be satisfied that the decree
of confirmation has been plainly departed from, or that

i
P 80me clear and obvious error has been committed. I: do
p

not consider that the evidence justifies such a conclusion
with regard tothe survey and location before the Court
An order overruipg the objections and approving the
survey must therefore be entered.

COURT PROCEEDINGS, j

MONDAY, Oct. 24th, 1859.
United. States District Court.—Hoffman, J.
THE ALLEGEb SMUGGLIifo AFFAIR.

The United States vs. Diamonds, etc—The United States
District Attorney filed a libel of information to-day against
a box of diamonds, a case of surgical instruments, a pair oi
balance scales, etc., siezed as foreign goods smuggled by
Alfred Borel.

LAND SURVEYS.

The United States vs. J. A. Sutter, No. 319.—Order that
survey be returned.

The United States ;vs. Juana Briones, No. 130.—Order
that survey be returned, and that ten days be allowed to
the United States to make objections.

The United States vs. The Heirs of Jose Higuera, No. 228.
—Twenty days allowed to claimants to file objections to
the. survey.

The United Slates vs. Bartolomeo Bojorques—In this
case Judge Hoffman read the following opinion :

This case comes up on objections filed to the survey of
the Rancho of Laguna de San Antonio, made by the Sur-
veyor General.

The land grauted is described in the petition and grant
as of six leagues in extent, and bordering towards the
southeast on Juan Martin, towards the northwest on thi
two rocks (ias dos piedras), towards the southwest on la,
Témales, and towards the northeast on Jnan Miranda.

The disefio, which is drawn with somewhat more that
usual sxill, shows that the tract solicited was a rigtu
angled parallelogram three leagues in length aud twe
leagues in width. The survey returned Into Court prp-
serves the form of the tract indicated by the disefio, with
ihe exception of a deflection in the eastern line, which is
made to run along the arroyo dé San Autonio, and along
the margin of the Laguna of the same name, so as to cor-
respond with the western boundary of Juan Miranda, as
indicated on the disefio of the latter.

The survey is objected to on the ground that the south-
ern line is improperly located ; that it should be run more
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to the south or less to the west; and as it is admitted that .

the tract must be a parallelogram with all its angles right
angles, that it must tie two leagues wide by three leagues
long, and that its northerly line must pass through the
noted natural.objeet known as “ las dos piedras  the only
mode in which the survey could be altered to meet the
objection, would be to swing round the parellelogram on
.“ las dos piedra ,” ason a pivot, in such away as to pre-
serve the parallism of the boundaries, but to give the pro-
posed direction to the southern line—to which, by the
location suggested, the northern line would be made
parallel, and the eastern and western lines perpendicular,
the reasons for this change are chiefly contained in tbs
deposition of Mr. Benitz.

This witness testifies that he made the disefio presented
by the claimant. Toat the southern line was desired ey
him and intended by the witness. He represented as a
range of hills, the general direction of which is considera-
bly to the south of the direction of the southern line as
run by the Surveyor General.

He further states that the compass used by him was de-
fective, and that the points of the compass as laid down on
the disefio are inaccurate. s

On this testimony the Court is asked to adopt the rangé
of hills as the southern boundary, and preserving, as before
slated, the dimensions of the tract and the directions of the
lines relatively to each other, to locate the surveys by
adopting the range of hills as a base, and erecting the par-
allelogram upon it.

It has already been stated that the tract is described in
the giant as bordering towards the S. E. on Juan Maitin.
The range of bills is not mentioned as the southern or
southeastern boundary. In Juan Martin’s grant the
northern boundary is described as “ a narrow cafiada ad-
jacent to the low hills,” and Mr. Matthewson, a witness
calltd inopposition to the survey, states that there sobrante
between the Juan Martin, Bajorque, Mivanda and Olim-
pale ranches has been granted, and that all the land, if
any, which lies between Juan Martin and Bajorque would
be embraced by it. '

It appears, therefore, that the range of hills claimed to
be the southern boundary of this tract is m t culled for by
the grant itselfor the accompanying disefio, nor by the
grant or disefio in the case of Juan Martin, and that a
sobrante grant has been made, which will include what

low land may be ibuqtl between the southern boundary of
Bojorques and the northern boundary of Juan Ma.tin,
Thus indicating that the grant to tue former was described
as bordering on the lands of the latter; it was not conteni-
plated that the southern boundary of the one should neo-
essarily be identical with the northern boundary of the;
' other—but that when the lands were measured a sobrante
might result, which could be granted to a third party. If,;
however, the-evidence of Mr. ©enitez were the only means
of arriving at the true direction of the sourthern boundary, |
it ought, perhaps, tobe located in accordance with Ins
statement as to the desires of Bajorque and his own inten-
tions in drawing the disefio.

But the desifo itself seems to afford indications of the
true direction of that line which | think should outweigh
the evidence éf Mr. Benitz, asto his intentions in drawing
it. In the first place, the lines as surveyed precisely cor-
respond with the direction as shown by the arrow or com-
pass mark on the desifio. But to this indication, perhaps
little importance should be attached, and especially in this
case, in view of the statement of Mr- Benitz that his com-
pass was probably inaccurate”
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2d- The eastern extremity of the southern line, as sur-
veyed, or the southeastern corner of the tract is placed
ata distance to the south of the Arroyo de San Antonio,
nearly exactly corresponding with the position of the cor-
responding comer of the tr.ct .delineated on the desiflo.
The eastern line, moieover, starting from this corner, and
rnnuing northwardly; strikes as located by the survey of
the arroyo, at some distance from the laguua, out of which
it issues—corresponding in this respect, also, to the induc-
tion on the desifio. Whereas if the southern line was de-
pressed as proposed, the southeast corner would be at a dis-
tance from the arroyo far greater than is represented on the
desifio; and the eastern line would not Btrike the arroyo,
but the laguna, or would strike the arroyo, ifat all, at or
near the point where it issues from the laguna.

3d. It is evident that the northern line must pass
through the point called “ las dos pieoras.” It must also
be at right angles to the eastern boundary. It is also
clear that the tract intended to be delivered was three
leagues in length by two in width. If, then, the range ot
hills be taken as the southern boundary, and the eastern
boundary be drawn from the eastern extremity of the
southern line so located, and be produced until it reaches
a point from which the northern' line may be drawn at
right angles to it, so asto passthrough the*“las dos piedras,
the length of such eastern line would be about lour
leagues—contrary to the obvious abd clear indications of
the disefio which shows, as before stattd, the length of
the tract to be only three leagues. sy

Eor these reasons | am of opinion that it has not heen so
satisfactorily shown that the location is erroneous as to
justif¥ me in_set_tir]tr; itaside. = .

In this, as insimilar cises, it is difficult and almost impos
sible for the Court, obliged to learn through deposi.ions, the
natural features of a tract which it has never seen, and
of which no topographical map is exhibited, to arrive at
any certain or satisfactory conclusions as to the true locaity
of various lines. T. at duty, is properly confided to the
Surveyor who on the ground ;.compares the calls_of tne
grant and the indications of the diseSo with the
natural monuments of the country before him, and
who assisted by information obtained on the spot,
and such as may be derived from consulting the grants
and disefios of colindantes or adjoining proprietor is able
to give aju-itlocation to the survey than this Court can

h°ln theaseTof Haydel vs. Du Fresne—17 How. 30.—it is
1remarked by the Supreme Court: “ Great confusion and
litigation would ensue if the judicial tribunals, State and
Federal, were permitted to interfere and overthrow the
public surveys on no other ground than an opinion that
they could have the work in the field better done, and divi-
sions more equitably made than the Department of Public
Lands could do.” . . . _
These observations apply with much force to the cases
which are now being brought before this Court. By the
law of 1831, as well as by the nature and circumstances of
the case, much discretion is confided to the Surveyor-Gen-
feral'e--Before the Coart”houliLdisturb Qr set aside a sur-
vey made by him, It ought to be satlSfifefi*hat the decree
of'confirmation has been plainly departed from, or that
someclear and obvious error has been- committed. | .do
hot consider that the evidence justifies such a conclusion
with regard to the 'survey&ud location. .bcfglg thd-Goarp
An order oYerni lug 'the objcctioiis .and approving the ]
survey jmust therefsie-she”entered. =
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At a sA? Term of the District Court of the
UNITED STATES OF AMERICA, for the Northern District of

Califormanjinici at the Court House, in the City of San Fuancisco,

ND on. ™~ N N ....the day of
PAGE «S » in the year of our Lord one thousand

eight hundred and fifty-nine,

The Honorable OGDEN HOFFMAN, District Judge.
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To aseertain and settle the Private Land Claims in the State of Califomia
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