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UNITED STATES DISTRICT COURT,
Horibern District of California,

SN Handsoo, Nodsy

VW ly
ON this day, before a
Commissioner of the United States for the Northern District of California, duly

authorized to administer oaths, &c., &c., came

a witness produced on behalf of the

in Case No. ///% , being an appeal from the Board of Commissioners to ascer-

tain and settle the Private Land Claims in the State of California, in Case
N o./*™f on the Docket of the said Board of Commissioners, and was duly

sworn and testified as follows— his evidence being interpreted by

a sworn inteipreter
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firtt 4F ijft Storiregir exctieral,

Of the United States, for California.

of, J. W. MANDEVILLE, (ddaweuoz "eneza/ o™ (ce tfdnded GSfyae* fez ide (™(ice
a, ane/ ad dad} daidna zn mu 0" zee, and zn ny* edazye and €™, aNaz;zon
(e ™MD jde Jozmez Oop(UUON and Jiteeicut Qdezzdoru oz Mo az ey, |Uppfct
Riforma, adado ¢de”z7a'&zd o)’ (de 7;e dddicezd o dXdmmmcbioread “ j0 aicezdazn and  dii/k
2 e Jddand Nd/aad in *deddmwa; 7 dy ufae Ok "awz/ez \vedied zn me dy dzay wo
erchg icrttfj) (dag ide ~zzeedzny. and dezeu™o annexedMaye&ON izaezny /a7
rezdezed Jzom ore (oyd&izza/ nw/zavzxe, exdzdz;, a iz and accazaie o/’ o/

3 « fortmong e f awe dezeunto dgared e
name i N@a/ly andcazzdedmy (ddead  d”“zee (0 ck ajyzed3d
¢dedddz;y o™ (ddan QYainctdce, ¢¢Zi &y of

& -f/sft.

U, S. Surveyor General for California.

Extract from the 2nd Section of the Act of Congress “ providing for the Survey of Public Lands in California, and for other purposes.”
[Approved, March 3d, 1855.]
< The Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, (California) and any copy or

extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the Surveyor General,
shall, in all judicial matters, have the same force and effect as the original.”

Extract from an Act of the Legislature of the State of California, “ concerning certified copies of certain Instruments in Writing.”
[Approved, April 29th, 1857.]

“ Sec. 1. Copies of all papers, lately belonging to the United States Board of Commissioners for the settlement of private land claims in California, and on file in

the office of the Surveyor General of the United States for the State of California, and all copies of documents and papers belonging to said Surveyor’s office, which copies
shall have been duly certified to be true copies by said Surveyor, shall be received and read in evidence, in the same manner, and with like effect as the originals.”
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n a toxEox NANE Term of the District Court of the
UNITED STATES OF AMERICA, for the Northern District of Cali-

fornia, held at the ~ — in the City of San
Francisco, on ¢(PPL the n = day of
] in the year of our Lord one thousand

ifty-

The Homrahle OGDEN HOFFMAN, District Judge.

______________ N g |



I 2,
United States District Court, Northern
District of California,

VS.

01 i Os/_

D eputy.
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a Stated Term of the District Court of the
UNITED STATES OF AMERICA, for the Northern District of
California, held at the Court Room, in the City of San Francisco?

on the n day of
f in the year of our Lord one thousand

eight hundred and fifty-aovo»?
M O The Honorable OGDEN HOFFMAN, District Judge.
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United States District Court, Northern District of
California.

By

Deputy.
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Dffkt Of ~urbepr General,

—A412-ND
page M L

Of the United States, for California.

Qf, J. W. MANDEVILLE, (ddtizveyoz dyenezad /de ~dnc/ed (dféaled foz /de 2 d/ale

zjoznza, and ad dacd; dazany in my oj*zce, and in my cdazye and cud/ody, a”tez/ton oy

/de Qlrrijiws /de ~ozmez Op(llUSI) and NICAtCAU (ddezzilozy oz '-2de™iaz/men/ lilppcr
California, ad addo /de N;a™ezd /de dale dddoazd od @?ommzddionezd “/o adcezlach and del/lle
JiHvale cddand dddacmd in ddadzjeznia; ” dy z/zzlae /de ~icztlez zled/led zn me 530
)mbp Cevtifj) /da//de ~zecedzny, and dezean/o annexed”™aye e” /zaccny Manie'P
ziamdezed fzo?n ozze /o znc/ladzze, exdtdz/j a /zae and aecazale ;(yby 6/

fn Cestimong SBJffM f, o f da/k Gtz doyned my

name gy \dad/dy andcaudedmy Gdead  d”zce Ak gf2ed, &/

/e ddzy  (ddan ddzanoodoo, /0d day ok
tEf

U. S. Surveyor General for California.

Extract from the 2nd Section of the Act of Congress “ providing for the Survey of Public Lands in California, and for other purposes.”
[Approved, March 3d, 1855]
« The Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, (California) and any copy or

extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the Surveyor General,
shall, in all judicial matters, have the same force and effect as the original.”

Extract from an Act of the Legislature of the State of California, “ concerning certified copies of certain Instruments in Writing.”
[Approved, April 29th, 1857.]

«Sec. 1. Copies of all papers, lately belonging to the United States Board of Commissioners for the settlement of private land claims in California, and on file in

the office of the Surveyor General of the United States for the State of California, and all copies of documents and papers belonging to said Surveyor’s office, which copies
shall have been duly certified to be true copies by said Surveyor, shall be received and read in evidence, in the same manner, and with like effect as the originals.”
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ffke if tjre Jtefopr General,

Of the United States, for California.

ef, ;. W. MANDEVILLE, (ddazneyoz ~dfeneza/ (de NdnzVed G$takd / “ de (dfoale

'a, and ad dzzcd, daz/zny zn my offizce, and in my cdazye and czidtody, a™lozdon oy

¢de BWHIDINAD o ¢de ~ozmez O]JCItttsl) and JttCfetCfttt  Qdezzdozy oz ddde”™az/menl [N o¥8 8

i itxlifornin, ad ado Me "a”zezd oj® (de date dddoazd o™ ~ommzddzonezd “;0 adcezlach and deM/e

Nezmale Jddand ddlazmd zn ddadjoznza; ” dy nzz/ae o™ (de ~ozoez vedted m me dy diza, D

~rtrbp ¢dat ¢de /deda yzecedzny. and dezeu”™o annexed”iaye o” ;jzacznyyiay
72umdezedyzom ore (0 av/zavzE} exdzdd a izee and accazaie coyao™ /ddf ¢ dx
¢11*! y d d b ce¢d b y d g& oL x~C "

nl (jU Cz- (

"
Py <P

In Cfjsiimonf ® | jem f, ef dave d&\;":0 dcaned mu
name dfizza/ly andcaaded my (b9ea/ o™ &ffiye affixed, alt
e @day  (Oan odzanczdoo, idd // ° —  day

oo N U . S. Surveyor General for California.

Extract from the 2nd Section of the Act of Congress providing for the Survey of Public Lands in California. fluAfor other purposes.’1
[Approved, March 3d, 1855.]
“ The Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, (California) and any copy or

extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the Surveyor General,
shall, in all judicial matters, have the same force and effect as the original.”
@

Extract from an Act of tho Legislature of the State of California,concerning certified copies of certain Instruments in Writing*.”
[Approved, April 29th, 1857.]

“Sec. 1. Copies of all papers, lately belonging to the United States Board of Commissioners for the settlement of private land claims in California, and on file in
the office of the Surveyor General of the United States for the State of California, and all copies of documents and papers belonging to said Surveyor’s office, which copies
shall have been duly certified to be true copies by said Surveyor, shall be received and read in evidence, in the same manner, and with like effect as the originals.”

L LV}









Of the United States, for California.

Of, J. W. MANDEVILLE, ("czze™z &/"erezef o™ tfe ~/nde/ Grated o+ tfe G/
of* ‘/ta/omza, ane/ ad dacf, fanz™ on mitf gf"ae, ane/ m ndf dfazzpe azw/ audoeA} & Moztoon 6
tfe 3rahtt>t0 o™ tfe ~ozmez SpQtusl) ane/ MXUOM  ((/ezz/toau oz N/feNaztment 0™ UppCt
California, ad a/tb tfe "aezd o™ tfe /ate ////cex/ of £Zammidchorezd “to adoeztatn ance/ ceite
Jozivate H/an/ /feond /m /a/Joznta; ” Ty nzdze o™ tfe ozaez nedio/ th me fjf famn,
%rcbn Certify tfattfe -----—  zmE/ap, ane/ fezecznto annexec/"\iaye o™ tzaoocnp e el

numfezea/jfem one o<------——- - exfef/t" a tzae an/ accazate co™u o™ N Ar .
7 H

au oN

_U. S, Surveyor General for California.

5

Extract from the 2nd Section of the Act of Congress “ providing for the Survey of Public Lands in California, and for other purposes.”
[Approved, March 3d, 1855.]
“ The Secretary of the Interior is hereby authorized to cause an official Seal to be prepared for the Office of the said Surveyor General, (California) and any copy or
extract from the plats, field notes and other records and documents on file in his office, when attested as such by the said Seal and the signature of the Surveyor General,
shall, in all judicial matters, have the same force and effect as the original.”

Extract from an Act of tie Legislature of the State of California, “ concerning certified copies of certain Instruments in Writing.”
[Approved, April 29th, 1857.]

“Sec. 1. Copies of all papers, lately belonging to the United States Board of Commissioners for the settlement of private land claims in California, and on file in
the office of the Surveyor General of the United States for the State of California, and all copies of documents and papers belonging to said Surveyor’s office, which copies
shall have been duly certified to be true copies by said Surveyor, shall be received and read in evidence, in the same manner, and with like effect as the originals.”
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DISTRICT COURT OF THE UNITED STATES,

NORTHERN DISTRICT OP CALIFORNIA.

OPINION,
DELIVERED BY HIS HONOR, OGDEN HOFFMAN,

District Judge.

J. W. REDMA.N et a1.
Land Commission, No. 742.
VS. - District Court, No. 412.
“ Orchard of Santa Clara.”
THE UNITED STATES.

The claimants have produced in evidence a deed pur-
porting to have been made by Pio Pico, on the 30th June,
1846, conveying the Orchard of Santa Clara to Castaneda,
Arenas & Dias, in consideration of $1200 paid by them to
the Government.

Also, memorandum or account purporting to have been
signed by Pico of the articles furnished to the Government
by the Sefores Castaneda, Arenas and Dias, in payment of
the purchase money of the Gardens of Santa Clara and
San José. This receipt or account is dated Los Ang-eles,
July 2d, 1846.
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The grant purports to be signed by Pio Pico, as Govern-
or, and also by José Matias Moreno, as Secretary. Ap-
pended to it is the usual certificate, signed by Moreno,
stating that “ A note of this superior decree has been
taken in the corresponding book.”

No expediente from the archives has been produced,
nor do those records contain any trace whatever of the
execution of this grant. No corresponding book has been
exhibited, nor is any such found among the archives.

No possession of the land was taken by the grantees
during the existence of the former government. It is
stated by Jas. Alexander Forbes that the orchard remain-
ed in the possession of the missionary priests up to the
year 1849 or '50. About that time, one Osio obtained
the possession, but by what right or title, does not ap-
pear.

The claim thus rests entirely on the alleged grant pro-
duced by the parties, with the usual proof of signatures,
and on the parol testimony offered by them.

It is contended on the part of the U. S. that the grant
was made subsequently to the conquest of the country,
and is antedated.

The grant, aswe have seen, purports to have been made
at Los Angeles on the 30th June, 1846.

It was proved before the Board that at that date Pio
Pico was not at Los Angeles, but at Santa Barbara, with
his secretary and suite. The claimants have taken how-
ever, in this court, the deposition of Cayetano Arenas, who
testifies that the grant was made in Santa Barbara and
sent by the Governor to the witness at Los Angeles, where
it was received by him July 4th, 1846; and it is suggested
that the grant was dated at Los Angeles, the capital of
the department, though actually signed at Santa Barbara,
in accordance with the practice of the Governor. The
explanation is plausible, though it has somewhat the air
of an after thought to meet a difficulty that had unex-
pectedly arisen.

It is strange, however, that the receipt above referred
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to, should particularly set forth that “ it was given for the
security of those interested in the city of Los Angeles on the
2d July, 1846,” when in fact, if executed at all on that date,
it must have been executed in Santa Barbara or on the
Governor’s own rancho.

The grant, as has been stated, is to Juan Castaneda,
Luis Arenas and Benito Dias. Castafieda is dead. The
other two have been examined as witnesses.

It is clearly proven, and indeed admitted, by Cayetano
Arenas, that the grant is in the handwriting of Castafieda.

It is also in proof that during the whole month of June,
and during the first days of July, 1846, Castafieda was at
the head quarters of General Castro at Santa Clara.
That about the 10th of July he was on the road to Los
Angeles, at which place he arrived about the end of July.

These facts are established by the testimony of General
Castro himself, by that of Benito Dias, and of Cayetano
and Luis Arenas. Dias states that he left Monterey for Los
Angeles on the 10th or 12th July. That on his way down
he met Castafieda with General Castro; that they proceed-
ed together to Los Angeles, where they arrived about July
20th. That they saw Pio Pico on their journey at his
rancho of San Marguerita.

Cayetano Arenas, the claimants’ witness, states that at the
time he received the grant from Pio Pico, viz.,, July 4th,
Castafieda, Benito Dias, and Luis Arenas the father of the
witness, were not in Los Angeles, but were in the upper
country ; but that the latter arrived a few days after-
wards.

Luis Arenas testifies that he first saw the grant in the
hands of Castafieda in his (Arenas’) house, in Los Angeles ;
that he left San José for Los Angeles the day after he
heard of the taking of Sonoma by the Americans. This
event occurred in the middle of June. Supposing then
the witnesses’ memory to be accurate, he must have linger-
ed on the road, if his son is to be believed, a considerable
time ; for Cayetano Arenas swears, as we have seen, that
he received the grant in Los,Angeles on the 4th July, and
his father did not arrive until some days afterwards.
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Luis Arenas further states that he “ met Castaneda in
Los Angeles a little while after his arrival.” We have al-
ready seen, however, that Castafieda did not arrive in Los
Angeles until about the 20th July. And Luis Arenas ad-
mits that when Castafieda showed him the grant, Benito
Dias and Governor Pico were in the place, and that he
saw them every day.

Bearing these facts in mind, we proceed to consider the
testimony of Dias with respect to the execution of the
grant. This witness swears that the grant was executed
in Los Angeles about the 1st August; that he saw Casta-
fieda write it, and that on the same day he brought it
back to the house of Luis Arenas with the Governor’s sig-
nature attached to it; that the receipt for money and ar-
ticles furnished was written a few days after, but that he
(the witness) never paid anything on account of purchase.

If this testimony be true, there is an end of the case.

The fact that the grant is in the handwriting of Casta-
fieda, would seem of itself such a corroboration of Dias’
testimony as to exclude much doubt as to its truth. Are-
nas himself does not pretend to have heard of the grant,
or the agreement for the sale of the orchard, until after
Castafneda’s arrival in Los Angeles; and this notwithstand-
ing that, if the receipt be genuine, he, Castafieda, and
Dias had on the 2d July, furnished to the Governor cash
and various supplies to the amount of $3200. He further
states that he gave the Governor 200 head of cattle, that
he received back $300 in change, and that he delivered
to Pico a writing which showed that he made his part of
the payment with the 200 head of cattle which were then
on Pio Pico’s rancho. He adds that Pio Pico has these
same cattle to this day

Benito Dias states that he knows of the payment for
the orchard of Santa Clara only from what Castafeda told
him, viz., that he (Castafieda) had given a note to Pico,
payable when the Mexican authority should be reestab-
lished, but that he, Dias, never paid any part of it.
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The fact that the grant is in the handwriting of Casta-
fieda might, perhaps, be accounted for consistently with
the good faith of the transaction on the hypothesis, which
however would be purely conjectural, that Castafieda had
written it out and sent it to the Governor. But in such
case he must have written it before it was signed, and how
can we explain the circumstance that the date (June 30th,
1846) is in the same handwriting and evidently written
at the same time with the rest of the document ?

But supposing this difficulty surmounted” the receipt is
evidently antedated, or a fabrication. Arenas could not
have assigned the cattle spoken of by him, and the receipt
for which is acknowledged on the 2d July at Los Angeles.
He did not arrive until a few days before Castaneda; and
his son, the only important witness for the claimants
states, that he arrived some days after the 4th July.

Castafeda could not have paid the cash, or delivered the
other articles mentioned in the receipt, on the 2d July, for
at that time he was at the head quarters of General Cas-
tro, at a distance of several hundred miles; and yet the
receipt is in his handwriting.

The account given by Dias seems the only mode of
reconciling these discrepancies, and though | should hesi-
tate to accept his unsupported statement whether for or
against a claimant in cases of this class, in this instance, it
is so corroborated and confirmed by other testimony, as to
justify a belief in its truth.

Cayetano Arenas is the only witness on the part of the
claimants who pretends to have seen the grant before the
end of July.

If the claim is to be confirmed, it must be on his un-
supported testimony.

The account given by him hears strong marks of im-
probability. He states that the grant was sent to him, “ as
it related to his father’'s business,” and that he was instructed
to retain it until Castafieda came down from the upper coun-
try. His father arrived a few days after, but Castafieda
did not arrive, as we have seen, until about the 20th.



6

The father of the witness was one of the original grantees.
It is strange that he should not only have withheld for
nearly two weeks this grant from his father, who was as
much entitled to receive it as Castafieda, but should not at
least have shown it to him or, so far as appears, mentioned
its reception. That Luis Arenas saw it for the first time
in Castaneda’s hands is positively stated by himself.

The deposition of Cayetano Arenas was taken after the
rejection of the claim by the Board. It is perhaps not
unfair to say, that testimony of so much importance and
introduced for the first time after the claim was rejected,
is liable to much suspicion.

Luis Arenas was examined and cross examined atlength
before the Commissioners.

The fact that Pio Pico was not in Los Angeles at the
date of the grant, had already been established. Had he
known that the grant was in the possession of his son from
the 4th July until he delivered it to Castaneda, he would
naturally have stated it. He does not allude to the cir-
cumstance. Itisdifficult to imagine that Cayetano Arenas
could have received this grant, made for the benefit of his
father, amongst others, and retained it in his possession for
nearly two weeks, without ever mentioning the fact, either
at the time, or even subsequently, up to the moment when
his father testified before the Commission.

There are other circumstances which tend still further
to corroborate the statements of Dias. The alleged mo-
tive of making this sale was the exigency of public affairs,
which compelled the Government to avail itself of all the
resources at its disposal. It was dated within a few days
of the capture of Monterey. The payment and support
of the army must have been of the first necessity, and the
use to which the money and other articles would most
probably have been applied; yet Castro, the commanding
General, states that he never received any money arising
from the sale of the orchards for the expenses of the war,
and that if money from that source had been so appropri-
ated, he would certainly have known it. On his cross ex-
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animation he repeats that, though Pio Pico might have ap-
plied money or property arising from this sale to public
uses without his (witness’) knowledge, yet he could not
have applied it to the use of the army.

But Luis Arenas negatives the idea that the cattle at
least were applied to public uses, for he states (perhaps
unguardedly) that the 200 head given by him to Pico are
still on Pico’s rancho. This fact alone would be sufficient to
raise a suspicion that the Governor did not, in a crisis of
public affairs, in good faith attempt to obtain supplies by
a sale of public domain; but rather, that he has been in-
duced at a subsequent day, for his individual advantage,
to sign an antedated title.

But even if there were less force in all these circum-
stances, one consideration seems to me decisive. Neither
Pio Pico nor Moreno have been examined in the case.

The Governor, in the absence of all evidence from the
archives, was the person who of all others could have ex-
plained when and why he made the grant; why it was
dated at Los Angeles; from whom he received it for sig-
nature ; to whom he sent it; to what uses he applied the
property, and how it happened that he signed a receipt
for it at Los Angeles on the 2d July, as received from Cas-
taneda, Arenas and Dias, when no one of them was at that
place.

Moreno might have explained how it happened that
the grant was in this case written by Castaneda, when the
latter was at its date, and for some weeks subsequently at
a distance of several hundred miles. If the grant was
written by Castafieda and transmitted to the Governor for
signature, Moreno might perhaps have told us how it hap-
pened that Castaneda guessed so prophetically the day on
which the Governor would sign it, and was able by antici-
pation to fill in the date at the time he drew the instru-
ment. For that the date was written at the same time
and in the same hand with the rest of the document is
obvious o.n inspection.

In a case like this— surrounded by circumstances so sus-
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picious, and depending, on the part of the claimants, upon
the testimony of Cayetano Arenas alone— the depositions
of the Governor and his secretary ought not to have been
withheld.

If the decision of this cause depended upon weighing
the unsupported testimony of Arenas against testimony
equally unsupported of Dias, the duty of determining
which had sworn falsely would be difficult as well as
painful.

But the testimony of Dias is corroborated by every factin
the case, while that of Arenas, if not inconsistent with them,
is wholly unsupported, and explanation from the best if
not the only source from which it could be furnished is
withheld. | think it clearly my duty to reject the claim.

Having reached this conclusion, it is unnecessary to
discuss the question whether the Governor had authority
to sell the lands of the Missions, or at least the orchards,
vineyards and cultivated portions which, under the de-
cree of the Supreme Government and the proclamation of
Micheltorena, had been restored to the missionary priests.

April 24th.

After the above opinion was read, it was suggested to the
court by the counsel for the claimants, that the deposition
of José Matias Moreno, which was on file in the case of T. 0.
Larkin vs. The U. S., had been, by consent, admitted as
evidence in this. The claim in the case of Larkin vs. TJ.
S., is founded on the same grant as that exhibited in this
case and is for a part of the orchard.

In the opinion delivered in that case, the testimony of
Moreno is adverted to, as follows:

« Moreno testifies that the signatures of himself and Pico
are genuine and affixed at the time the documents bear
date, and that Pico signed them in his presence. He also
swears that the documents are in the handwriting of Cas-
tafieda, that he saw him write them, that they were writ-
ten under his (witness’) directions, as he was much occu-
pied with official duties.
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ult is enough to say with respect to this statement, that
it is abundantly proved by the testimony of Gen. Castro,
Benito Dias, Luis Arenas and Cayetano Arenas, that Cas-
tafieda could not have been at Santa Barbara on either
the 30th June or 2d July, the days on which the docu-
ments are dated.

“ The' statement of Cayetano Arenas, the chief witness
for the claimants, is wholly incompatible with the idea that
Castaneda could have been at Santa Barbara and written
the grant by Moreno’s directions.

i(Arenas states that the Governor sent the grant to him
Iwith instructions to retain it until Castafieda came from the
upper countryl

“ It cannot surely be pretended that at that time Casta-
neda was with the Governor writing out the grant and
receipt, and delivering the articles mentioned in the latter.”

The testimony of Moreno, therefore, entirely fails to
afford that satisfactory explanation of the circumstances
which the court is entitled to expect. It has only served
to confirm me in the opinion already expressed as to the
merits of the claim.






UNITED STATES DISTRICT COURT,

NORTHERN DISTRICT OF CALIFORNIA.

OPINION,

DELIVERED BY HIS HONOR, OGDEN HOFFMAN,

District Judge.

THOMAS 0. LARKIN
Land Commission, No. 754.
VS. »District Court, No. 402.
* Orchard of Santa Clara.”
THE UNITED STATES.

The claim in this case is founded on the alleged grant
to Castaneda, Arenas & Dias, the merits of which were
considered in the case of Redmond vs. The U. S.

The testimony in the two cases is nearly identical, ex-
cept that in this the depositions of John Forster & José
Matias Moreno have been taken.

John Forster swears to the genuineness of Pio Pico’s
and Moreno’s signatures. 1 do not understand it to be
disputed that the documents were actually signed by
them. The allegation on the part of the U. S. is, that tho
signatures were affixed after the conquest of the country.

Forster testifies in addition that the grant is in the
handwriting of Francisco Lopez, now deceased.

The deposition of this witness was the first taken in the
cause. He was not probably aware that the document
would be proved to be in the handwriting of Castaneda—
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a fact admitted by Moreno himself, whose testimony was
taken since the claim was rejected by the Board.

Moreno testifies that the signatures of himself and Pico
are genuine and affixed at the times the documents bear
date, and that Pico signed them in his presence. He also
swears that the documents are in the handwriting of Cas-
tafieda, that he saw him write them, that they were writ-
ten under his (witness’) directions, as he was much occu-
pied with official duties.

It is enough to say with respect to this statement, that
it is abundantly proved by the testimony of Gen. Castro,
Benito Dias, Ljiis Arenas and Cayetano Arenas, that Cas-
taneda could not have been at Santa Barbara on either
the 30th June or 2d July, the days on which the docu-
ments are dated.

The statement of Cayetano Arenas, the chief witness
for the claimants, is wholly incompatible with the idea that
Castafieda could have been at Santa Barbara and written
the grant by Moreno’s directions.

Arenas states that the Governor sent the grant to him
“with instructions to retain it until Castaneda came from the
upper country.”

It cannot surely be pretended that at that time Casta-
fieda was with the Governor writing out the grant and
receipt, and delivering the articles mentioned in the latter.

In the opinion delivered in the case of Redmond vs. The
U. S., the omission to take the depositions and to obtain
explanations from Pico and Moreno was adverted to.

The testimony of Moreno taken in this case has con-
firmed me in the views expressed in that opinon, as to the
character of this claim.

On the hearing of the cause it was objected on the part
of the claimants that the depositions of Benito Dias and
others, which are contained in the transcript of the pro-
ceedings of the Commissioners, were not properly in evi-
dence before this Court.

Those depositions were admitted under a stipulation
which provided that “ the depositions of Benito Dias, &c.,
taken in case No. 742 on the docket of this Commission,
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be read and used in evidence in and upon the hearing of
this cause before this Commission only? &c.

It was urged that this stipulation authorised by its terms
the admission in evidence of the depositions before the
Board only, and that if the testimony was desired to be
used by the U. S. in this Court, it must be regularly taken.
The District Attorney thereupon proposed that the wit-
nesses should be called by the court, with liberty to either
side to cross-examine. This proposition was declined. He
then contended that by the act of 1851, the court was re-
quired to render judgment on the pleadings and evidence
taken before the Board and contained in the transcript, as
well as the further evidence taken by order of this court,
and that depositions could not be admitted and used in
evidence before the Board without becoming a part of the
evidence in the case to be considered by this court, and
that all stipulations which allowed the evidence to be used
before the Board, but withheld it from this court, were
controlled and avoided by the positive provisions of the
statute.

I should have much preferred to have had the witnesses
re-examined with full opportunity to the counsel for the
claimant to cross-examine.

The U. S, however, insist that the evidence is already
in the case, and call upon the court to pass upon the ques-
tion.

I am not without doubt on the point, but I incline to
the opinion that whatever evidence is legally admitted
and used as such before the Board, becomes by force of the
statute evidence in this court on appeal, notwithstanding
that a stipulation of counsel may have provided that it
should be used and read before the Board only.

If this evidence be received, | think it clear, as before
stated, that under the proofs, the case must be rejected.
I have stated the point made by the counsel for claim-
ants, that it may be availed of in the Supreme Court on
appeal.

But even without these depositions it is by no means
clear that the claim should be confirmed on its merits.
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There would still remain proof that the grant was sign-
ed at Santa Barbara, and that it is in the handwriting of
Castaneda. The statement of Cayetano Arenas, that it
was sent to him on the 4th July, to be retained until Cas-
tafieda arrived from the upper country, of itself justifies
the inference that Castafieda could not have been at the
time the grant was drawn, with the Governor, and the
hypothesis that he might have drawn it and sent it to the
Governor is not only inconsistent with Moreno’s evidence,
but irreconcilable with the fact that the date of the in-
strument is in the same handwriting and evidently writ-
ten at the same time with the body of the instrument.

But even if this hypothesis be admitted, it destroys the
presumption which would have arisen from the date, that
the instrument was executed on that day. The burden
would then be on the claimants to establish the date.
This they have attempted to do by the evidence of More-
no and Cayetano Arenas. But their testimony is, as we
have' seen, contradictory—the one swearing that Casta-
fieda drew out the grant by his direction, because he was
much occupied— the other, that it was sent to him to be
delivered to Castafieda when he arrived from the upper
country.

The only evidence of the payment of the alleged con-
sideration is the receipt of Pio Pico, also in the handwrit-
ing of Castafieda, and purporting to be written on the 2d
July, the very day on which, if Cayetano Arenas is to be
believed, the Governor must have forwarded the original
grant to him to be delivered to Castafieda.

In the absence of all proof from the archives, of all evi-
dence of a possession under the former Government, and
of all explanation from the Governor as to the circum-
stances under which he made the grant or the payment of
the consideration, I incline to think it would be the duty
of the court, even if the depositions referred to be ex-
cluded, to reject the claim.

But it is objected on the part of the U. S. that, assum-
ing the grant to have been executed on the day it is dated,
and for the consideration mentioned in it or shown by the
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receipt, it is void for want of power in the Governor to
make it.

The general right of the Governor of California to
grant vacant lands formerly pertaining to the Missions, is
not disputed.

It is urged, however, that the exercise of this right was,
at the time of making this grant, expressly prohibited by
the Supreme Government.

This prohibition is supposed to be contained in the fol-
lowing official note—

“ Ministry of Justice and
Public Instruction.

"M ost Excellent Sir:

" His Excellency the President, has received information
that the Government of the Department has ordered to
be put up at public sale all the property pertaining to the
Missions which your predecessor had ordered to be returned to
the respective missionaries for the direction and adminis-
tration of their temporalities: Therefore, he has thought
proper to direct me to say that the said Gov’'t will report
upon these particulars, suspending thereupon all proceed-
ings respecting the alienation of the before mentioned
property until the determination of the Supreme Govern-
ment.

"1 have the honor to communicate it to your Exc'y for
the purposes indicated, protesting to you my consideration
and esteem.

" God and Liberty.

" Mexico, Nov. 14, 1845.

" MONTESDIOCA.
" To His E xc'y the Gov'r of the

D epartment of the Californias.”

The effect of this instrument upon the power of the
Governor is the question to be examined.

The official note above quoted, unquestionably enjoins
a suspension of all further proceedings as to the property
referred to. But what property does it refer to? The



document itself states: “ The property whieh your prede-
cessor had ordered to be returned to the respective mis-
sionaries for the direction and administration of their
temporalities.”

The predecessor referred to was Micheltorena. The
inquiry then is, what property had Micheltorena ordered
to be returned to the Missions ?

The order of Micheltorena is contained in his Proclama-
tion, dated March 29th, 1843,

But to understand clearly the object and effect of that
Proclamation, the then existing condition of the Missions,
and the previous acts of the Government with regard to
them must be noticed. '

The decree by which the Missions of California were
secularized was passed, as is well known] in 1833. Its
general object was to convert the Missions into parishes
under charge of a secular priest or curate and to form
villages and distribute the lands to colonists. Of the houses
belonging to the Missions, one was to be selected as the
residence of the curate, and land was to be appropriated
to him not exceeding two hundred yards square— the rest
were to be used for town houses, primary schools and pub-
lic establishments and offices.

Various decrees were made and instructions given dur-
ing the years 1833 and 1834, having for their object to
secure the colonization and render effective the seculariz-
ation of the Missions, as provided by the first decree.

By the instructions given to Don Jose M. Hijar, Politi-
cal Chief of Upper California, provision was made for the
distribution of the moveable property of the Missions, and
the 9th August, 1834, Figueroa, then Governor of Califor-
nia, made for the provisional regulations on the same
subject "that the fulfillment of the law might be perfect.”
By these regulations, the Commissioners who, by a previous
regulation, had been authorised to take charge of all the
@lands, moveable securities and property of all classes,”
were required to make out inventories of the property ot
the Missions, " such as houses, churches, workshops and
other local things— stating what belongs to each shop,
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that is to say, utensils, furniture and implements ; as also
of the vines and vegetables, with an enumeration of the
shrubs ; also an estimate of the number of cattle,” &c.
The inventories were to be kept from the knowledge of
the priests, and to be under charge of the Commissioners.

It is apparent, from the whole tenor of the provisional
regulations, that the Government intended to take posses-
sion of all the property-—real and personal—belonging to
the Missions ; that the curates who were to be appointed,
were supported by the salaries allowed by the Govern-
ment, and that, until their appointment, the missionaries
were to be relieved from the administration of temporali-
ties, and to confine themselves to their spiritual functions.

The provisional regulations made by Figueroa seem to
have given rise to great abuses, for in January, 1839, we
find Governor Alvarado, in view “ of the mournful condi-
tion in which affairs now are,” making a provisional law
defining and restricting the powers of the administrators
of the Missions, and subjecting them to the control of a
visitor.

On the 1st March, 1840, having observed that his pre-
vious decree of January 1st, 1839, “ had not been sufficient
to strike at the roots of the existing evils,” he abolished
the office of the Administrators, and substituted in their
place, stewards, whose duties he prescribed. The object of
these arrangements appears to have been to secure the faith-
ful and economical administration of the affairs of the
Missions, the protection of the natives, and the preserva-
tion and proper application of the property.

Such seems to have been the condition of the Missions
at the date of Micheltorena’s Proclamation.

The 1st Article of that Proclamation declares that the
Government will order the Missions of San Diego, San
José, &c., to be delivered up to the Rev. Padres whom the
respective Prelate may appoint, and said Missions shall
continue to be administered by them as tutors to the In-
dians in the same manner as they held them formerly.

It is perhaps not very clear whether by this Proclama-
tion the Governor intended to restore to the Fathers all



10

the lands remaining ungranted at the time, or only the
houses, orchards, gardens, &c., which owed their existence
to the labors of the missionaries.

The 2d Article of the Proclamation would seem to favor
the first view, for it declares,” that as policy makes irre-
vocable what had already been done, the Missions will not
claim any lands already granted, up to this date,” &c.,
seeming to imply that they were authorised to claim the
restoration of all the ungranted land.

On the other hand, it is evident that the Proclamation
was made in pursuance of the President’'s decree of Nov.
17, 1840. This decree was issued on the petition of the
Bishop of the Californias.

In that petition the Bishop adverts to the destitute con-
dition of the priests, and the disorders which had arisen
in the Missions, and insists that “ the houses and orchards
which the missionaries had made, which are contiguous to
and in immediate communication with the churches, re-
main to the use and benefit,of the missionaries.”

It may therefore, very possibly be, that the restoration
ordered by Micheltorena was only that of the houses, or-
chards, gardens, &c., solicited by the Bishop, and was not
intended to re-possess the Fathers of the extensive tracts
of uncultivated lands formerly pertaining to the establish-
ments. The last clause of the Proclamation clearly shows
that the Government intended to retain the right of
granting such lands, for the Governor promises not to
make any new grants " without the information of the
Reverend Padres, notorious unoccupancy, want of cultiva-
tion or necessity.” It is possible however, that the
intention of Governor Micheltorena was not merely to
restore the houses, orchards, &c., to the Fathers, but by
placing all the lands of the Missions under their adminis-
tration, and subjecting the Indians to tutelage, to collect
and protect that despersed and oppressed people.

Be this as it may, the design seems to have been very
soon abandoned, and we find Micheltorena granting Mission
lands as freely as any of his predecessors.
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On the 24th August, 1844, the Departmental Assembly
passed an act providing for the sale of Mission property to
defray the expenses of the war with the U. S., supposed
to be impending. The war did not however, occur, and
on the 21st April, 1845, the Assembly passed a decree
suspending the sale of the Missions, and reserving and ap-
propriating the adjoining lands as common lands.

On the 28th May, 1845, a decree was made by the As-
sembly, directing the sale of certain of the Missions, which
were regarded as villages, and the leasing of others," To
expedite the enforcement of this decree,” Governor Pio
Pico on the 28th October, 1845, issued regulations for the
renting and alienation of the Missions, the first of which
provided that certain of them should be sold to the high-
est bidder.

On the 30th March, 1846, the Assembly made a decree
authorising the Government to carry into effect the de-
cree of the 28th May last,, and providing that if necessary
to avoid their total ruin, and #n case it was impracticable
to lease them, they might be sold at public auction to the
highest bidder.

The Assembly does not at this time seem to have been
aware of the order signed f Montesdioca,” which issued
in November preceding— for we find from their records
that on the 15th April, that order was officially communi-
cated to them by the Governor. No subsequent decree
with reference to the Mission property was*made until after
the conquest of the country.

It is not easy to perceive from what source the Assem-
bly derived the power they thus attempted to exercise.
By the Mexican Constitution of 1843, the powers of the
Assemblies under the colonization laws were preserved—
and those laws were required to be observed.— But by the
colonization laws, their powers were confined to approving
or disapproving the concessions made by the Governor;
nor have | been able to discover whence they derived
the authority to increase the powers of that officer, or to
authorize sales or grants by him, which, under the coloniz-
ation laws in force, he had otherwise no authority to
make.
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Such seems to have been subsequently their own view :
for on the 31st October, 1846, an act was passed declaring
void the sales of the Missions made by Pio Pico, as Gov-
ernor, as well as all other acts done by him without au-
thority. As an act of the Assembly, this proceeding may
have no force, for it was passed after the final conquest of
the country : but it serves to express the opinion of that
body as to the validity of the acts of the Governor with
respect to the Missions, and probably as to the extent of
their own authority to enlarge his powers under the colo-
nization and other laws of the nation, and the regulations
and orders of the Supreme Executive.

The order signed “ Montesdioca,” is dated, as we have
seen, on the 14th November, 1845. The decree of the
Assembly, which Pio Pico endeavored to carry into effect
by his Proclamation of October 28, 1845, was passed May
28th, 1845.

It is probable therefore, that this decree occasioned thé
order of November 14th from the Supreme Government, by
which all further proceedings were suspended, and it would
seem that the Supreme Government interposed at the
earliest moment to prevent the Governor and Assembly
from carrying out the designs which their decree and the
Governor’s proclamation indicated.

The words of the order in the original aré ttLos Bienes
pertenentes a las Missiones.” The term Bienes appears to
be of comprehensive import, and includes all things, not
being persons;which may serve for the uses of man.. It
may perhaps be rendered by the word * property,” and
would thus seem to refer to those cultivated lands, or-
chards, &c., and other appurtenances, such as houses, work-
shops, utensils, &c., which, aswe have seen, had been taken
possession of by the Administradores, and which, on the
petition of the Bishop had been recognized by the Presi-
dent in his decree of November 17, 1840, as belonging to
the missionaries.

It is to be observed moreover, that the President in the
order last referred to, declares that he decrees in conform-
ity with everything which the Reverend Bishop of the
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Californias has requested, and ualso in conformity with
the law of November 7, 1835, which directs the Missions
to be restored to their former condition, for which pur-
poses orders shall be issued to the Governor of the Cali-
fornias for the restoration to the Fathers of the possessions
and property used by them under their administration for
the conversion of the heathen,” &c.

The terms of this order indicate that the Governor re-
ferred to the property used by the missionaries in their
pious labors, and not to the extensive tracts of vacant land
which might formerly have been included within the lim-
its of the establishments.

That the law of 1835 did not suspend the power of the
Governor to grant the Mission lands, has been decided by
the Supreme Court, in the case of The U. S. v. A. A.
Kitchie, 17 How., 540. The grant in that case was made
in 1842, and was therefore subsequent also to the order of
1840, made on the petition of the Bishop.

If then we are right in supposing that Micheltorena’s
proclamation and the official note signed “ Montesdioca,”
were mainly intended to give effect to the order of 1840,
and the law of 1835, they afford no other or greater ob-
jections to this claim than would be presented by the law
of 1835 and the order of 1840, and that these latter did
not prevent the Governor from granting the vacant lands
of the Mission, has been, in effect, decided by the Supreme
Court. Biit, if this question were still open, I should be
of opinion that the right of the Governor to grant the var
cant lands of the Missions ought to be affirmed. The laws
of 1833 and 1834, and the Provisional regulations, instruc-
tions, &c., made in pursuance, have clearly a two-fold
object. The first is to secularize the Missions and convert
them into parochial curacies. The second is to take pos-
session for the benefit of the nation, of all the property
belonging to the Missions—such as workshops, utensils,
furniture, implements; as also the vineyards, orchards,
cattle, &c.

The law of November 26, 1833, in terms authorises the
Departmental Government “ to use in the most convenient
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manner, the property devoted to pious USeS in order to
facilitate the operations of the Commission” (for secular-
izing the Missions.) When, therefore, the Government in
view of the abuses and injustice consequent upon these
laws and regulations, interposed, by the law of 1835, the
order of 1840 on the petition of the Bishop, the procla-
mation of Micheltorena, and the Montesdioca document of
1845, it is most probable that it merely intended to sus-
pend or annul that portion of the laws of 1833 and 1834,
which related to the “property ” of the Missions—and not
to interfere with the disposition of the vacant lands adja-
cent to them—to which the Missions could pretend to no
title either in law or in justice.

The fact that Alvarado and Micheltorena continued to
grant vacant lands belonging to the Missions without, so
Sir as appears, objection from any quarter, strongly cor-
roborates this view, and it was only when by its decree of
May 28th, 1845, the Departmental Assembly proposed to
sell or lease the entire property of the Missions, that the
order to suspend proceedings was issued.

The claim of Bishop Alemany for the church lands be-
fore the Board only embraced the churches, orchards, vine-
yards, cemeteries, curates’ houses, &c. The vacant Mission
lands are not included, nor does any witness in that case
enumerate those lands as constituting a part of the “ prop-
erty ” of the Missions, and this claim is in strict conformity
with that which we have seen was alone insisted on by
the Bishop in his petition to the President in 1840.

We have thus the practical construction given to these
laws by both the Government and the missionaries.

But admitting, for the sake of argument, the Govern-
or's authority to grant, under the colonization laws, the va-
cant lands formerly included within the limits of the mis-
sionary establishments, it seems equally clear that under
the law of 1835, the order of 1840, on the petition of the
Bishop, the proclamation of Micheltorena and the order
of 1845, signed “ Montesdioca,” he was without authority
to grant the orchards, vineyards, workshops, buildings, &c.,
which the labor of the Fathers had created, and to the



enjoyment of which, as urged by the Bishop, they had a
just and undeniable claim.

Adopting then, the more limited construction of Michel-
torena’s proclamation and the Montesdioca document, it
is evident that the Governor had no right to make a sale
such as that alleged in this case, viz: an orchard planted
by the priests, contiguous to the missionary buildings, and
of which they had long previously been in the enjoy-
ment.

Even if the decree of the Assembly of May 28.th, 1845,
and that of March 30th, 1846, passed to give effect to it,
could be regarded as conferring any authority on the Gov-
ernor not previously possessed by him, they did not author-
ise a sale such as that alleged in this case, for by the terms
of both, the sales, if found necessary, were required to be
made at public auction.

But the grant produced refers for the authority of the
Governor to a decree of the Assembly of the 13th April,
1846. | have not been able to discover what decree of
the Departmental Assembly is here alluded to; none of
that day has been produced, nor is any such found in the
records of the proceedings of that body.

It is urged, however, that the order contained in the
Montesdioca document was revoked by the communica-
tion signed " Tornel,” and addressed to the Commandant
General of the Californias, under date of March 10, 1846.

With reference to this document, it is to be observed
that it appears to be a circular addressed to the Com-
mandant General amongst other functionaries. All of it
except the address is marked as a quotation, and its ob-
ject seems to have been to stimulate the public authorities
to avigorous defense of the national territory and the
maintenance of the national honor. The only clause by
which any authority can be deemed to be conferred on
the Governor is that in which it is stated that the Su-
preme Government "expects from your loyalty and patri-
otism that you will dispose such measures as you may
judge most suitable for the defence of the Department, for
which object ample power is granted toyou and Sefior the Gov-
ernor”
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Itis evident that the power here conferred was given
to the Commandant General as amply as to the Gov-
ernor. It can hardly be pretended that under it the Com-
mandant General* could have sold the vineyards and or-
chards of the Missions to whomsoever and at whatever
price he chose.

It appears to me that the object of this circular was
merely to authorise and direct the General Commanding
to take the proper military measures for the defence of the
country, and that had it been intended to revoke or mod-
ify the order signed “ Montesdioca,” prohibiting the sale
of the Mission property, and which was issued only three
months previously, that object would have been une-
guivocally expressed, and the Governor directed to make
sales of that property to procure resources for the war.

The Board of Commissioners were unanimously of
opinion that this circular conferred no power to make the
sale at bar, and in that opinion | concur.

From the foregoing, it follows that, admitting the Gov-
ernor’s right to grant the vacant lands of the Missions OF
even to sell them, as to which latter I express no opinion,
it is nevertheless clear that he had no authority either to
grant or sell the vineyards, orchards, cemeteries, mission
buildings, &c., which, on the petition of the Bishop, had
been recognized by the President as belonging to the
Fathers, which h”d been restored to them by Micheltore-
na, and the sale of which, under the Assembly decree of
May 28th, 1845, the Supreme Government had promptly
interposed to prevent.

If these views be correct, the claim must be rejected for
want of authority in the Governor to make the grant.
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