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Y / /

A y  o  ¿ t t  ¿ / y

UC y

/ / w xr. r e í Y l / 9

ZCsW

A i yites é o i ^  / it u c u r o .

¿(- ' ¿  /  i  ¿ / ¿ ¿ tA tA j -/

Y í l  ¿ c  t  ■£ 11, ?  44

/u Y l  ce ¿Y  ty / /

■ce, - A / : r .... £  y y

e y ¿  ¿  y  ^  fi y  t  y y

/A Y et z i etA  -te cA eY ei AAst'i.j A *YYJ2T>

AiTCt-i. ty  7 / -¿i  V z. - 7 2 tee cze.ruX / .  Y  C t t z it e * i X Y  /d  Y t t L / Z / a .

. /  y  a  /  Y-c Cr * t  ;V  /  7  
/

eJt 7 r z ■ j t-ii /  /j

A  /

V V '
Y  f l  l 1a YYy&t ¿ / Cc'i . i rj/c-Y . t t y  / y / f e r ,  

Y /c t. i t 11 *c te Y~~
/

U  ¿Je-tAVZAJV /  CtAUC i/ l a  á r Y  c ' //T r .

\/%Jc- cr /é /c € YjzYYt-j. zA-cciy Y y z u r¿c /¿ t  V t-' / - c  /1- y
A  ! : : _

y  Y¿ ecc^ 7 ,
ar  ^ y

~J e/’ Yet i  /  iJJiezAi ¿

Y / m - rT C C A A l^ A A  CAs '~VlAA4>t

/ t rc A ct y
y

ccjjt

y. a  ¿-t I% ,  I .....
¿ " -  - A

¿ :  J t ¿A- V? t V y  c  y y  r  c  Y  <r _jZ  y? '/
/ i t .  A c  ¿ r c l/ /  cy y ¿ e/ ¿ c /cc  i g ¿ ’ n  tA^Y Te,

C f~ t  í  'l'l,-'lA Í'í Í,*¿A  tr~l CA
*  w M

j e .  /r  e y t ^ y y  t z cu ? / > c /i  ce

9 9  < cLl  ̂ Cf ¿y c
Y

Y /t < / Y/ u-/-~re¿ z t ? /  - V---------------
tA /' J S 'e t c  ì  i  d - l

A l  /h e  Je

A Y iy Y

i -co c

yC t  C CIA. ¿ J  <

/

£ Z. ¿(AZe. ./f u . f/¿y\

/ u - Y (  V 'c fy  t /  7t~cç^ Yl / i

A 'c ¿ u e A te  y û re.

ce  t t tA e y  /  y ?

L  C 2, t  ¿ t e  t  c .c  t yey= £et Y c  Y Y ^ A et /  / /¿ - f ' te





JLüLJND
PAGE ______ J L



...3JL£_ N D
PAGE_______ Í L

¿¿2" Á ¿sLC  Yy> Y iæjLi

<gj M  ^  a fy ¿P-¿(si ¿>C / &  tZrrt ^ ¿rL  /Y¿ZZ¿P¿

(A> ¿ o Y Y  o ¿ ^ < í¿  ¿V  ¿¿^ y y u f ¿4L Y ¿rzy ty  ¿y

¿ t f ju ^ / u ¿ ¿ Z ¿ * r u  i
' 'V  t ß - l  Cye. J t  W l ¿  O i^ L u  < L t x l/ ¿ ^ ¿ ^ .- ¿ L i^ C c , <1 X-

/ 7 M S  I
¿Zi/vue^  ¿/K- P t  h  fo-tt-f '-c f  / / .¿ . J / / ’  ¿¿4. /  f  4 J /  (¿ f t  t t n  -C->

i / k  /^ (¿YY^ TTçÆ yyyLcy^  ¿lM 4U ¿ Y U ^  ¿T4Í  YY¿4c TTu l l l  ¿c* Z 4t  Á ^ ryo
s i . * - - ,  /  /  y  Y  1  1 y  > <c— >biXz^ d'C z. V’ ¿si/y^- (4L 'J2  ¿^Lcy^rt^e-y^

Yz> < ^ fr w y u i_  C<ürYV^M ¿^A¿ ¿y 2$_¿£_ ¿Yc4C ^  A y

Y ¿Y O l y  T y.y4Z  -¿4L. /  $ 4  . fp L yyj ß/i/L̂ L ¿Y/2.- ó*-~yycsyt-~/yj ^Y¿ Al-  ye.

y>y¿L ( Yy> ¿zz-<^C  , $71Ú /K  j l L tjL^O-y^oYL ¿L¿ J¿  c4. ¿e-¿

O h ¿ n 3 r  I
/ / ¿ JL  <S ¿  ¿¿y ) éysyvL 
^ S ^ jL L 4 y 4 ( $ K -  Iy £u l  p ^ c .

Y Y y u u .

_  I /
caj qY l /AJL^ l , ^ ¿ L l t c . .  ¿ O z J jz  ¿ y  

d JL .e tsX x , b) </ 7 fi t^  ÍtZ iu .-ov^ - S/t t f ' l ' s  r.bj
•¡
4 L 4  OVC4

Cí   L L —c . ^¿% -LLk ..¿

) 7 c4 l  $ b / t  e ¿s/LJi j U  Z LZ uLe-4 ^ ^ ,
'  i  f o t

¿ y J iT  / f r t â  ^  n . ^ XkYYL/YßYi Y í l ZL

&  ¿ n J l íx j  ¿ ¿ L  . ¿ l k  ¿4&
Oi/VL- c£__ iftä

f

y (yyL CdU^L ̂ c^

¿4  ¿4¿4LyJ6 

C¿-t'-y-d_ $ L cc-<l Y

7

¿P-cy^L

¿ 4 L  M l  y  4L4L cX d ¿ r

¿ 4 /V L L JL  ^ Ley4L-Lyz4-^ ^ YL \¿<u^$y^yvL C M M jl c M  Qt Yl .
Y /£ ¿¿4 L  9¿_¿¿^c^7 /^¿^¿Tl̂ C  Á-

xlysyi^ cJL^  4 L .  ¿%L¿y4$L //é_ ¿yL-¿4/>$¡4[  ̂ÍYLo>-yyj> ¿y)

¿é*¿

¿ $ L  / t i  L¿t? ß/ypt-y/^^ £ ¿jj

¿ryLey^  £¿yyi_ey_ /¿L  <y<2  ̂ /uyyL^dgyj ¿ y J $ L * / A - y .7
* ,

¿7j¿4-¿yA_

£ ¿$ [A £ j l  ft-  yy^ /L-yy^  $ o  CKL¿yyy $

'  t f ^ c $ Z  /£ A u j ¿Ly ^ ß j â 7A
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- ̂  cyCZZ Zr ¿a P¿̂ _ (ríjy cZ Z t^  é¿yi2-e¿o

(z L/t l  B  ll^ g  < JC ftcA Ly d ^ y

ÚX<4 XX__ //VL & çf t^¿fZ¿/lCL~L_ó C<f Zx— JO —̂ y Lê A j ¿Z4c-&L-~

AL 9L¿XL\f~YL fjzsXZtítlje Crd L/fC ¿¿A (^ í » C / ÍL l C^L<u C ^CP-¿yyLcL> C  Z ccl^Xj
h i *  ^  vr /̂C tL L jy U L , O  /OL L uC x̂ Zlc ^  bd (l Z l  ZiL^jt_~ Z-

i  ¿0<f Ú ^ Z^ c/l/LU ^  Á u A  ¿4 4  ¿Z ty  <c¿̂ Cu Z¿ Z XeL^ejL / t ù^ foLb ¿CdLcJb 
O y L ¿ L t^ n ¿ L o ( C e  4¿4 % L r^ (b < L t^

Ó ŷWVK ¿^ LLypuU s



3 1 2 . . .  N Dp a g e ____ J Ä -

i f  // ló¿ajU j a-Cxt-ó < ? uj a c A  J c c ^ r y u  ¿ jfr tfr ñ l

fY yi ó¿/l / l̂ ¿ £  AÍfrÁy^ddcX^ /Ù> ¿PAL //¿e- <jd > ¿^ d  ¿AL  ̂ / Z a j  &

cd@ó

C^c¿^e¿u&

¿k lfrzfr i f  ¿ ^ lZ  ^  /d í? £ ¿- ¿AsA L ^

7l c 4/i s s a  J l  fedjAAA—¿]/A-A*^A,y> ¿kACsfr̂  &Lz<yH>¿ffr r , m m

¡d sfrZ edeiA ^  jd¿An/isJL^ ¿A frl̂ ó

1 r /W  <=^ C  frT A ^ jrC l

^ yLfrtfLc^ Z ^  Aa > &Jb ¿  cĉ yî
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f f i h -  d  C Z A J ifr  jt A f r liA Z A  Ó T L J l Jj L A JL  ¿ y t/ IA A A -S A (JL  J 4 c ^ y rc + ¿ e ^ C % g

^  Û A L û̂ Ç^

Jd c ¿  J
&ZL :lsdL¿<L^,. d^Aj-Afr a J Í

r /
(lA 4frrW ¡-A

T -
I ^ —* w p ctrfueAj A fr ^ fr Z fr e ^

Le> A  c ja a J L  <*a ¡  C y y rc M ^ jt^ c  dsuy U vu^  rcn_ , -fi4VJ x  YJAJ-Aó (xh/L*th/~ ĵ í/yi/C^tu^tA
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4 a ^ , / u ¿>-í .  1 7< 5 X -Í- CVVL^tsjl A  Ä Z j^ e-^ (-r -eJ b

C/it~ *je JL  j  ct^ reA i C Y y í xaT  d t d¿A L CÍX-ü ¿ L  Ù  ¿H t)
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U y y C ß L  tz 4 ly . .y í^ d A A z y y L c j^  A ß y v u —

U/iA-tj !  1 4 ^  ¿ y  (y fc y  /  f!À<&Z

f l i t  /̂ YVl¿j . co fy y v iy  (y f¡A  ß y y y ^ y  (ß y y i'p ^ t c*-*. ̂ yi¿ t/4.¿¿xdj ̂ "  i  ^  * ÚHt_̂ Ccyy. iŷy¿yyyi\¿ Ĉyc/inyJ*2-¿^^k »..........
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J P i-fy c^ y ^  a y  oa~jl£> C H s- íAd ¿ M

 ̂ , J\ A  í£y¿y
í¡l£ ///u l <? y  * ¿ y j?  y .  :1

dj&yy^c^ c^ yXcj b )  / y t y  ^ Pt/iydk A e^ Jcyyo  ¿A d_¿n j d¿>é Sw Qj .

h ía t  d~y^y4/u~yy<-y d jy ¡ y ¿ y c * y jy  ¿y d JL_¿ A y , ¿x-jy  Ou^

i  k^ uA ^  /  3. n $ 4  /  *
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¿U ììa z A LÒ  A 'M * -  3

0\/  . /
C P / M  yu> & //¿*>  $ y J-  y> yuAsfz^ uAt? y y Á  Ĵ ¿rA ? 't1A'£Î 'l¿  t^typ C U tP frlM yt M P u Lî
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Irtstnt :

At a Stated Term of the District Court of the 
UNITED STATES OF AMERICA, for the Northern District of 
California, Jaeld at the Court Room, in the City of San F rancisco, 

on the / day 0f

¿ c ^  in the year of our Lord one thousand 
eight hundred and fifty-seven.

The Honorable OGDEN HOFFMAN, District Judge.

\ .
i-'% \ ;



ORDER.

D eputy.
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U N IT E D  S T A T E S  D IS T R IC T  CO U R T, 

Mort lient lisine! of California,
312 nd

PA G E___ 5 5 San Francisco, ^  / 'I S  ô~Y

O N  this day, before /k u v -  - - -  a

Com m issioner o f the U nited States for the N orthern D istrict o f California, duly 

authorized to adm inisteium ths, & c., &c., cam e 

c ¿4/lyuo a w itness produced on beh a lf o f the

\  ^ / c c c m  — .

in  Case N o. 3 • being an appeal from the Board o f Com m issioners to ascer­

tain  and settle the Private Land Claim s in  the State o f California, in  Case 

N o. 4 ¿T on the D ocket o f the said Board of Commissioners, and was duly

sworn and testified as fo l lo w s — his ev id ence-bein g  intorprotod by

Fwssmnt

C e se rà

J t c t t J Z  fic E T Z iu L e ,
Q U H S T IO N ^ B T

¿ ¿ Z , ------

y y o t S  ¿ S c  ¿ ¿ y

a ¿x^  ouü_> Jyvcjûc^f <yt*crû

/  à  —N

/?

¿m ^ C £ ju

J ^ u t o c  yyéy& -. ^

^ J* d ist^ ' yZ, (fl̂ cÓtcÀj Sty . yécG  l^ /t SS&JutM. y 3  ̂ jCctsuX ^<¿44 (farijzSccJ.

fa tsiy y  /  S3 i l S  4  Z —> ^  ̂  r yr4*€**~+<y t S 4 r 3 &  4, ¿/ S

¿>04. ^ c .. s^ y^ j -¡SSzxo dk^L*^..<yyy
y

te c y y  S o
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Jjkî sázéáál 

___U kísfcí_____.

J 1 r / ¡k s L O ( ¿ ¿ L

ts / - I * c ¿ -

£ L  G l

ÓCs& ^ l-Y

Z & sl C  * y ^

/tZ d ^ L ^ .

Jtßjtz Ç y ^  C¿¿j

^ (  \
jÂ ^ l^ Â ^  I__________y / T T ^ -JkàédL^ .

! l c ¿ 7 ^  _ ........ _

Sl /  __̂ lÁ . £ L ^ £ < ^ j ^  JL .

j J^L-^c ^ _______^2j¿L<  ~~&y z. tfócy^ C  ¡fc/7^  . \ô&&s7s/̂  y _

j Í4L4£iZ£D£&lZ ¿&_& yU % -s¿?Ú ¿ ~ 4

J ^ l J :

k Á sc e ^  / L .

0

^ c^ u / ^ Z óu C¿L ̂r u€JyZ'íu <xso . _<r¿̂e_  ̂/̂ c

/? /j 's  /  jt
j£ ú sL £ ¿ ¿ < ^

^ r  *  i  ^

¿d six -^ ^ y ^
\  y  —-* S  M *

I—£^L-..(/.-(rLCíCíCL— LArsLe^JxJ¿Jt32QíC. . l/ is i^ y '

y y y ¿Á y^ u ú á  ^íz-<o lähsi./é¿x/X~j rfú d -A JíA -fs/
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O N  this day, before 

Com m issioner o f the U nited States for the N orthern D istrict o f California, duly 

authorized to adm inister oaths, & c., &c., cam e

r ^  — a w itness produced on behalf o f the

in  Case N o. / / a  , being  an appeal from the Board o f Com m issioners to ascer­

tain  and settle the Private Land Claim s in the State o f California, in  Case 

No. ^  on the D ocket o f the said Board of Commissioners, and was duly 

sworn and testified as follow s — h in  rwirlnnon h o i Tig i n t p r p r p W l  B y

a sworn interpreter

APresent : /'trlr, &  ̂ ,
Q U E ST IO N S B Y  Ù J  $ tU

c ß  C L  (7^€-<Cc b C ß ß fr c / , d ?

&u, c ß u id L  —o / 8  d f. &  r ¿ i-

(IsL je c st^

~ té c c  ^ ¿^ fro < Jfru ^ td d .

[¿kAs-<

/¿¿uuv̂  ¿oe.

~ à éx / o c Ó É l k ,  ¿)c ^ '6 ^ c c ^

't é c c X  d L x < z -* ~ , fa ß  / f b U  e y  Z fU  f ;  cß & n sÄ Zfr i A,

( h ^  *£̂ v ju e z ö c z )

(h -c  s / l c c ĉ C  < ly / is t * . ¿ ^ r z ^ t J jk y ^

O ^y-tß c^ c c < ^ Ä  ct_À à
x y  \ .,̂ /
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¿ b - J O C u < / é o á
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~?i

: bus-é̂jv í̂ y- Jífa i« ,#  & 
3 J 2 ^ D  P * V  fcyzn^ yj) c /. ¿ A -c  ^ C ~ ö £ ^  ¿V- tf~T̂ ĉ ~¿2—c
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.66 San Francisco,

O N  this day, before /¿ ?  -------- a

Com m issioner o f the U nited States for the N orthern D istrict o f California, du ly

authorized to adm inister oaths, & c., &c., cam e

^ . a w itness produced on beh a lf o f the 
(¿{aaJC LG C  —

in  Case N o. * being  an appeal from the Board o f Com m issioners to ascer­

tain and settle the Private Land Claim s in the State o f California, in  Case 

N o. 64  ^ ~ o n  the D ocket o f the said Board o f Comm issioners, and was duly 

sworn and testified as fo l lo w s — his rwirlftnno Umng interpreted b y

â xavom - interpreter

Presen'

$ L ul̂  / -

QUESTION«^ B Y

Ûa-̂ ~ ùód^ . (2i
/? /

(2sCsc

U-CXjO,<UĴ l ~Á~̂ óécsL <&¿¿¿.
h / r .

¿ /  (fr-Cc*

¿U -cécaL ¿ t^ c t  6  ¿ c l̂  frî ^ a ¿£ < ^ y '
&-u ifu sU ^ r ¿O-â-ït 'éécL . ~ ¡& L¿y/ QaaH .̂

'̂ r><JL¿stsCÓLj£ f CLsu¿€)

■  ¿LM lo ^  -~éc2A¿o

,  /  • ¿AL ¿ O  (̂ Z A jCCj^ Ô c> < f
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c /  ̂ / .C L c ^ e , J  /Ç Q  2 P j ___  __________ _____________________ ___ ___________

'rZx_ <̂ ̂ /Y^Y- ĝ Ot/ky<~yyjS
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U N IT E D  S T A T E S  D IS T R IC T  CO U R T, 

libera Disimi of
U iA .: N D 

p a g e  — I t i . San Francisco, 5  /  18 ¿'yf

O N  this day, before ft

Com m issioner o f the U nited  States for the N orthern D istrict o f California, duly 

authorized to adm inister oaths, & c ., &c., cam e

v ^  a w itness produced on beh a lf o f the

in  Case N o. 3 /2 -, , being an appeal from the Board o f Com m issioners to ascer­

tain  and settle the Private Land Claim s in  the State o f California, in  Case 

N o. 6 2  on the D ocket o f the said Board of Comm issioners, and was duly 

sworn and testified as follow s — his ev idence-b e in g  interprotod-b y

a sworn interpreter—

/ Present : /? * wry-
f i  ,

Q U E ST IO N S B Y

4 ,
f) d aA—* &

C0sx̂
4/h£JL JH A tfS ls ¿ A  —

¿txrus ¿¡U sed &Z4. Ascs^&6istst_jL^
/

-técL  < m

O' —»

g x J M -  -¿¿uc ¿Ct̂ u&C
0  ivccéA^  l/Z4s(J00 ¿k_ 0C4~l< ĵl r c d  iLo
AAhd ML ì

d  S~ d & stist) ¿ à s tili ¿0*





t i  .

¿Z tù t / f

y cQéCJsíAJb CÉ, ĵ L̂ Æ^U^X
/  y  // /> J>

¿X+^J2C á¿^  /z4^éétë<>
Zá̂ M j¿úoc Á rd /z^ e . Iwußc^ ju

(Lfr-¿# t /c U j ;  v£ ¿2 > 6 ¿?C  ZZca^c^. ¿^ V

3 1 2 . . . N D

7¿ ¿ £  ^  &%4/~Zz
¿t- :< é é ¿ .  J r/(^ > í̂  a

____^ t o  &nX¿¿^b¿&% l̂ o-
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\̂ júluc ¿*L. Aŝ L p ía j..{ZTT^cZÁ tééz^ ji.
\{frrA/ ¿ . ^ ¿ / t* ¿ c é ^  ~ -  Z Z a Z t  ¿a  yZZ~  £a < J

iL d Á ... .íC .M u ^ zC  ŝ tn ^ i¿ jL _____ i  >  • ■ ^
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Á ^  &Zí>
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^ Æ ^ l Z Z Ù  Z y d j J t ÿ u h ^  Ù l . _
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Z/~

¿6t
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(¿AjÛ  ¿ksc<*

___ 312. . N D j /¿Ld^ l̂ í̂
p a g e — B | U  ¿ ^ ^ l^i u .j í 6 c ^ 6 ^
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~ ¿dLÚíÉú2 ¿ f i____
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V Lz Ja a 2 l^  jcÁ ~û ~ Ç É ^  t o ^ f c ¿ € ¿^ â~ ùèja , 
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Ä C J*jL¿^áÚX+±

ĵ As¿L<L¿\^,—-j/LÍ— 

/  ? ~

~ÉvÙ^LcjlJ/̂ k: Z<¿c& ihÆ/xJ2st-dst--OTJ ^
• y * P x ¿  /  ^^Æ&oèU^J

T /nA~*̂ &LdL*<-& G¿ú^E¿y _&Cctl̂ isu  ~£¿-̂  ^ Á - ¿ e c

^ Î LcL lâ  (X^c^Æ ^  ^  . „  ____ _ _

yisist.**~>l ¿-¿uJE& r __ ftUuzzJ& íiá
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Çr-tXuZiyî A^  ̂ ...(L ìa ^ /c

£^c<^C
{ZzXyù^Zt̂ tyj J& yZL

/ ,

ÇfaiAA&c, x̂ cZ^êy^ ~̂ £u  j>,
(UA<K 

/
'¿yJL> y-y'̂ Arx̂ JEU*. ¿ sâ s :

_ y ^ <  4  I C % L  < . ¿ksh-b
j£

/ ^ t

C^yy, ^€<ŷ y>L ¿ŷ Ziŷ i_jC>C fZXÂ yrty^Z
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UNITED STATES OF AMERICA,
S T A T E !  O P  C A L I P O R I V I A
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COUNTY OF SAN FRANCISCO.3n ti)t Court of tl)e ßnitcir States for it)t Districts of California
A .

The President of the United States of America,

To
'T^u-t-s"¿0 .

Greeting :
*j£g A ® 9 "ir®d ^ i : i k ^ sin^ular b^iness and excuses being set

aside, you appear and attend beioreAhe Circuit Cou^t of the United States for the Districts 
of California, -to ho hoM at the Court House in the City of San Francisco, on the

'__ day of A.D., 185 X  at- ' z  '  ° ’clock>
M., then and there to testify in the above stated cause now pending in said Circmt Court, on 

the part of the above named . And for a failure to attend you
will b’e deemed guilty of a contempt of Court, and liable to pay all loss and damages sustained 
thereby to the party aggrieved. CO

o
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A t  a y ^ y  —'' Term of the District Court of the
UNITED STATES OF^AMERICA, for the Northern District of Cali- 
fornia, held at the — in the City of SanFrancisco, on the

eight hundred^and fifty-

day of
In the year of our Lord one thousand

The Honorable OGDEN HOFFMAN, District Judge.
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United States District Court, Northern
District of California,
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At a Stated Term of the District Court of the 
UNITED STATES OF AMERICA, for the Northern District of 
California, held at the Court Room, in the City of San Francisco, 
on the ^ y  of

in the year of our Lord one thousand
eight hundred and fifty-seven.

The Honorable OGDEN HOFFMAN, District Judge.
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United States District Court, Nortfiérn 
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L̂ TsĈcL ù

fri
¿GL

s 7 7  ¿zZ7>
7

CTTlTTjTTlj ¿/Ls<S

¿3? (TytGsisJ

GLX̂ -c

/Gts\y

¿rŷ L-
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¿fo<— - Î̂ LG y -« /^  — K-/̂ ^jL̂ y

(̂ AÆ^ -----------

¿s—

^jéiu<_ysbf ¿ v-ca-jc— » ¿2^-JuZ^écL
/T lC tx ^ A — !¿(^ . / £ “

- « c

> Æ r

J * b  t
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.IN  T H E

FOR THE NORTHERN DISTRICT OF CALIFORNIA.

T H E  UNITED ST A T E S, 

vs.

JOHN ROSE, et al.

Case No. 312,

For the

Rancho de Yuba. 

Argument o f H . S. Foote, on

In Appeal from decree o f con­

firmation o f the Board of 

United States Land Commis­

sioners, for the State o f Cali­

fornia.

the part o f the United States.

This, may it please your Honors, is a case which I hope will give 
you but little trouble, either in the ascertainment o f the facts or in the 
settlement o f the legal principles involved in it. The claimants repre­
sent that they became the owners o f the Rancho de Yuba by purchase 
from one John Smith, in the year 1852. They represent that Smith 
applied for a grant o f this ranch to Micheltorena, then Governor of 
.California, in the autumn of 1844, and obtained the same.

It appears in testimony that, in the autumn of 1848, Smith parted 
with whatever interest he then held in said ranch to M. C. Nye and
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William Foster, by an arrangement the precise nature o f which is not 
very distinctly presented.

The first and most important witness introduced on the part o f the 
claimants is John Smith himself, the alleged original grantee. It is 
admitted, by a stipulation on file in the case, that a suit is now pending 
in the District Court o f the County o f Yuba, in which Smith, as plain­
tiff, claims to be yet the rightful owner o f the land in controversy, 
alleging that he was fraudulently inveigled into the sale thereof under 
which Rose and Kinlock now claim said ranch, and praying to be re­
stored to his original rights as grantee o f the Mexican Government; 
so that it now appears to the Court, that when Smith came forward in 
this case to testify in support o f the claim o f Rose and Kinlock, he 
could not but regard himself as bearing evidence in favor o f his own 
interest. Whether his deposition should, on this showing, be stricken 
from the record, or be received cum grano salts, is a point on which I 
am quite willing that your Honors shall pass without argument.

I proceed, after this suggestion, to examine the deposition o f Smith. 
It appears from it that he is a foreigner by birth. He says he was 
naturalised under the Mexican Government, and he thinks by Michel- 
torena. He goes on to state that he is acquainted with the Rancho de 
Yuba ; that he petitioned for it in 1844, to Micheltorena ; that he ob­
tained from Gen. Sutter a favorable report, and that the General after 
wards “  delivered to him a title which he was authorised to give by 
Micheltorena.”  He is asked then, by claimants attorney, “  What be­
came o f the papers above referred to, viz.: the petition, & c?”  to 
which he responds thus: “  In the summer o f 1845 I went to Mr. Har­
dy’s, to get him to survey my land for me, and I took my papers with 
me. On my return home, I attempted to ford the Sacramento river 
about nine miles above the old crossing. My horse became frightened 
and got off the bar into deep water, and was drowned. I lost my 
horse, saddle, bridle, papers and all. The papers were in a tin case, 
and were lost entirely. I immediately after made this known to Gen. 
Slitter, and he required me to address him a sworn petition stating 
the facts, and asking for a copy of the paper which he had before given 
me. This I did. Mr. Bidwell prepared the petition for me, and then 
Gen. Sutter gave me a copy o f the said document.”

Upon this part o f the deposition, 1 propose to offer a remark or two 
before going farther.

And fi rst, I call the attention o f your Honors to the fact that this is a 
case in which a claim to land is set up, under what is known as the 
“  General Title o f Micheltorena,”  upon the validity o f which I under­
stand your Honors to have heretofore repeatedly passed, and I shall 
therefore not trouble you with a labored discussion o f the point. You 
will pardon the suggestion though, I trust, that had not the question 
been res judicata here, 1 should have been inclined to doubt the validity 
o f the “  General Title,”  as it is called, on two grounds, 1st. Because 
the letter of “  Instructions and Powers o f Micheltorena,”  under date o f 
the 11th o f February, 1842, addressed to him by the Minister o f War, 
(under the authority o f which the “  General Title”  purports to have
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emanated,) for the attainment o f certain objects specified therein, 
assumes to grant “  extensive powers,”  in relation to “  colonization,”  
&c., &c., but was not, according to my understanding o f it, intended 
to authorise the Governor to delegate those powers sweepingly to sub­
ordinate functionaries, o f whom the Supreme Government o f the Re­
public could know but little if anything; and 2ndly, Because it is at 
least doubtful whether the President, ad interim, o f Mexico, by whose 
direction the “  letter of Instructions and Powers”  is supposed to have 
been made out and issued, had any authority to grant such latitudinous 
powers to a Territorial Governor— without the special sanction of the 
Mexican Congress first being obtained.

But pre-termitting these points on the present occasion, I insist that 
the “  General Title”  itself is expressly limited in its application to 
Mexican “  citizens,”  that document being couched in the following 
phraseology:

“  I, Manuel Micheltorena, &c., not being able, on account o f being 
closely occupied, &c., to extend, one by one, the respective titles to 
all the citizens who have petitioned for lands, &c., I, in the name of 
the Mexican nation, confer upon them and their families, &c.”

Now, inasmuch as Smith was o f foreign nativity, I urge that he 
could not take any benefit under the “  General Title”  under any cir­
cumstances, unless it appear by satisfactory evidence— 1st, that he 
had been naturalized in some valid and effectual manner, at the period 
o f his receiving a copy o f the “  General Title”  from General Sut­
ter ; and 2nd, that he petitioned for a grant as a naturalized 
citizen, o f foreign birth, and that all the usual steps had been 
taken to obtain information as to his being a proper person in all re­
spects, foreigner by birth as he was, to become a grantee o f a large 
body o f the public domain o f Mexico, at such a period in the history 
o f the country as the autumn o f 1844. I shall not dwell upon these 
points at present, preferring to offer, in the first instance, some sug­
gestions upon the deposition o f Smith, o f a different character.

I do not know what your Honors may think o f the strange story he 
tells about his horse becoming frightened in crossing the Sacramento 
river, and getting drowned; but to my mind this whole tale seems to 
be most manifestly fabricated for purposes o f imposition, and is not 
entitled to the least credence. Why, if he desired to get his land sur­
veyed, did he not go and employ the surveyor to come and execute 
the job without taking his papers with him ? I f  he took them with him 
and actuallyemployedHardy to execute the survey, where was the neces­
sity of taking the papers back home with him again immediately ? Why 
could he not leave them with Hardy until he could come over to per­
form this important job ? I f  he feared to trust Hardy with papers so 
valuable, in his estimation, why did he not leave a copy o f them at 
least, or some memorandum of them at any rate, which could have been 
produced as secondary and corroborating testimony, now that the papers 
in question are alleged to have been lost? Where was the necessity 
o f  taking anything more with him than a specification o f the bounda­
ries, when he paid this momentous visit to Hardy ? Why, if he valued



the papers so highly, did he, without any apparent necessity, under­
take to ford the Sacramento river nine miles above the usual crossing 
place ? But, really, can your Honors believe that a California horse, 
accustomed doubtless to fording rivers, and swimming them too occa­
sionally, would take fright and drown in consequence o f getting off the 
bai into water a little deep ! But suppose this all to be true, could 
pot the carcase o f that ill-fated animal have been rescued with a little 
tiouble fiom the submerging waters ? Could not the tin canister in 
which the papers were so carefully stowed away, have been by some 
means brought forth from the depths o f the cruel Sacramento ? Why 
does it not appear, at least, that the grantee made some efforts to re­
trieve his muniments of title, before secondary evidence o f their con­
tents is here resorted to ?

But, may it please the Court, it does not appear in a manner at all 
satisfactory, what precise papers they were that were thus lost. Smith 
speaks o f them as “  papers”  only ; he does not even say that they were 
papers appertaining to land anywhere ; still less that they were title- 
papers belonging to the six leagues o f land now the subject o f contro- 
veisy. It is shown in evidence, as your Honors will presently see, that 
this was not the tract o f land on which Smith lived at the time, but 
that he had purchased another tract o f land from General Sutter* 
upon which he had built the house in which he resided during the 
whole period o f his sojourn in that neighborhood. I f  indeed he went 
ovei to Hardy s at all, in order to employ him to survey land, does it 
not appeal to be altogether possible that the land which he wished to 
have surveyed was the tract on which he lived, and which he 
seems to have held by an absolute title ? I f  so, then would it be 
equally possible that, if he lost his title papers, they were such as ap­
pertained to the last-mentioned tract.

Before I leave this point, let me call your Honors’ attention to the 
fact that no attempt seems to have been made to obtain the testimony 
o f Hardy in regard to this most marvellous transaction. It is not 
inade known to us even whether this important personage is at this 
time dead or alive, has removed to distant lands, or still abides in Cal­
ifornia.

The remainder o f Smith’s deposition relates to other matters. He 
goes on to say that he came to this country in 1835, with Captain 
W ilson; that Captain Wilson told him to'give him the last men­
tioned papers, (meaning the second copy o f the ‘ ‘General title” ) and he 
would take them to Los Angelos, and procure the approval o f the 
Departmental Assembly;”  that he “ gave them to him,”  and has 
“  never been able to hear o f them since,”  though he “  made efforts to 
recover them. IVhat efforts, pray ? These we are left to conjec­
ture. Where is this Captain Wilson ? Is he dead or living ? Is he 
no longer a resident o f California ? On these points we are left whol­
ly in the dark.

Your Honors are too familiar with the law in regard to the intro­
duction of secondary evidence as to the contents” o f a written instru­
ment, to need elaborate citation o f authority on this head. I am con-
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tent to assume the position formally before you, that the loss neither 
o f the first copy o f the “  General Title,”  nor o f the second, has been 
so attested as to make the adduction o f secondary testimony proper ; 
and I further insist, that it does not appear that due diligence has 
been used by Smith, or those claiming under him, to produce the 
primary documentary evidence here. I contend, may it please your 
Honors, further, now, that even admitting the evidence o f the loss of 
the first copy o f the “  General Title”  to be sufficient, and that proper 
diligence has been shown on this point, that there is nothing in the 
language o f the document itself, or in the circumstances connected 
with its emanation, to authorise the granting o f a second copy o f it, at 
the discretion of Sutter, on his learning, however satisfactorily, that 
the copy first given had been lost. Only one copy is in terms autho­
rised ; which was, in due season, to be returned to the Governor him­
self, when a formal title was to be issued in its stead. I f  ever a docu­
ment existed to which the principles o f strict construction were appli­
cable, this surely is that document. Its history, so well known in this 
Court, shows it to have been a caulionary expedient, resorted to by 
Micheltorena, upon the suggestion o f his secretary, as a means of 
avoiding indiscreet grants o f the public domain to unsuitable persons ; 
and to give it validity and binding force beyond its own provisions, 
would be, in my judgment, wholly unjustifiable and improper.

Smith’s deposition contains some other statements necessary to be 
particularly noticed. He says : “  In 1844,1 built a house on it, plant­
ed some seventy-five peach trees, and in that year and in 1845, I 
ditched all around three sides o f a field o f one hundred acres— the 
other side was bounded by the river. I cultivated this field in wheat, 
corn, potatoes, and other vegetables. I tried potatoes two years, but 
they would not grow. I had about six hundred head o f cattle on it. 
They were afterwards increased in number. I continued to live there 
until I sold out in 1848.”

All this, it will presently appear, by evidence incontestable, is a 
sheer fabrication. I assert emphatically, that it is not proved in the 
case, that Smith ever set foot upon any part of the six leagues in his 
life. It is proved by the deposition o f Nye, presently to be brought 
forward, and by the deposition o f Rose, one o f the claimants, that 
there were no improvements put by Smith upon any part o f the six 
leagues before 1848, when he left that part of the country altogether; 
so that there was no house upon it, no ditches, no fruit trees. Cattle 
belonging to Smith might, perchance, have been seen roaming over 
its surface, as over other unenclosed lands adjoining it. The nearest ap­
proximation to proof o f the pedis possessio o f the Rancho de Yuba, in 
any form, by Smith, is the statement o f Rose, the claimant, in his de­
position already referred to, that it is a possibility that corrals might 
have been established there without his seeing traces o f them after­
wards. I have but little more to say o f the deposition o f Smith. Be­
fore dismissing it from notice altogether, though, I will call the atten­
tion o f your Honors to a palpable contradiction in which he involves 
himself, upon a point o f some interest. On cross-examination, he says
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that after losing his papers in the Sacramento river, as described, he 
did not make any effort to secure a survey o f his lands, because he 
was not certain that he could get his papers renewed ; and yet he says 
in another part o f the same deposition, that he made application for a 
second copy o f the “  General Title”  immediately after said loss, and 
was successful in obtaining it. Such a discrepancy would, o f itself, 
be sufficient to destroy the force o f  his whole testimony in any case, 
on the principle o f “  Fahum in uno, falsum in omnibus in a case like 
the present, there is so much reason for distrusting his statements on 
other grounds, that it was hardly necessary to suggest this contradic­
tion at all, gross as it is.

I shall occupy the attention o f your Honors for a moment only, with 
the depositions o f Bidwell and Sutter. They are both respectable 
citizens, and I shall not call their veracity in question. What they 
say in regard to all the material points in the case, is so vague and 
confused— rests so manifestly, in relation to various important facts, 
upon mere rumor and hearsay— and on the subject o f the occupancy o f 
the land in question by Smith, and his establishment o f improvements 
upon it, is so clearly the result o f mere misinformation or conjecture 
on their part, (effectually counteracted by the evidence yet to be 
examined,) that I shall pass it by without special remark, except to 
call the attention o f your Honors to the second deposition o f Sutter, 
taken only a few days since, in which all the most material statements 
contained in his first one, are either altogether taken back or essen­
tially modified. It is evident that neither Bidwell nor Sutter was 
likely to know very accurately and minutely whether Smith made his im­
provements upon the six leagues in controversy, or upon the piece o f 
land adjoining, which he had previously purchased o f Sutter. Neither 
o f them is proved ever to have paid a personal visit either to the one 
place or the other. Major Bidwell speaks o f Smith’s having built two 
houses, one upon the land bought o f Sutter, and the other, as he sup­
poses, upon the six leagues tract. His mistake, and the manner o f 
his falling into it, are now obvious enough. Smith did, in fact, (as is 
attested by Nye and others,) build two houses, one upon a place known 
as the “  Memal Ranch,”  in thp same neighborhood, but not at all 
connected either with the one league tract purchased from Sutter, or 
the six leagues asserted to have been granted by Sutter in his official 
capacity. He afterwards, (it seems probable, in the year 1843,) built 
the second or “  stick and mud house,”  spoken o f by witnesses. Bid- 
well supposed that this second house was built after the date o f the 
grant, and within its limits. But this is shown, conclusively, not to 
have been the case, by the testimony o f Nye, and that o f Rose himself 
already adverted to.

Let us now examine the depositions o f Nye and Rose. The former 
states that he knew Smith well from the year 1842. He was his 
partner in the stock business. They lived in separate houses, about 
three hundred yards apart. Their residences were both at or near 
what is known as Linda Ferry. He saw Smith every day, and was 
familiar with all his business concerns. He asserts that the house in



which Smith lived was located on the piece o f  land bought o f Sutter, 
and not within several miles o f the nearest point o f the six leagues 
tract. He bought Smith out in 1848, when the latter left that neigh­
borhood for Mendocino county. He, Nye, continued to live at or near 
Linda Ferry for six or eight months after Smith left for good, and 
avers positively that there were no traces o f any improvement made 
by Smith upon any part o f the six leagues grant before he left that 
vicinage.

Rose himself confirms Nye’s statements in every material respect. 
I  shall not cite his evidence at length; your Honors will o f course 
examine it carefully for yourselves. I should certainly be willing to 
risk this case upon the testimony o f the claimant himself.

Inviting the attention o f the Court to the deposition o f Col. Ransom, 
in regard to the survey o f the New Helvetia Ranch, recently made at 
the instance o f General Sutter and others, by a surveyor acting under 
the authority o f the United States, and the evidence o f Sutter, Rose, 
and Nye, in regard to the boundaries o f the New Helvetia Ranch as 
laid down therein, and as understood and recognised in the neighbor­
hood, I shall now proceed to state the grand result o f  the whole evi­
dence.

I insist, then, that admitting that Smith did actually receive such a 
grant as that claimed to have been made to h im ; admitting that the 
grant was in all respects a valid one ; that a case for the introduction 
o f secondary evidence o f the contents o f said grant has been fully 
made ou t; yet it does not appear either that Smith complied with the 
material conditions o f the grant, or even attempted to do so, either 
wholly or in part. This is no case o f the location o f a house upon the 
wrong piece o f land by mistake. It does not appear that Smith him­
self, whilst residing at Linda Ferry, ever recognised his house as lo­
cated within the six leagues grant. On the contrary, so far as there 
is any evidence on this point, it is exactly to the reverse. His house 
and other improvements, if he had any, being located yroximately to 
the tract o f land in dispute, so far from being a favorable circumstance, 
is the most unfavorable one that could be imagined; since that fact 
renders it most manifest that it was altogether in the power o f the 
claimant to comply with the conditions o f his alleged grant, and that 
such compliance would have been in the highest degree convenient. No 
hostile Indians drove him from the neighborhood; he lived there in 
peace and safety ; and no obstacle whatever was interposed to pre­
vent his taking possession o f said six leagues o f land, and establishing 
a residence thereupon This he neglected to do, up to the autumn of 
1848, when he ceased to reside in the neighborhood. Even when he 
left for Mendocino county, he made no formal surrender o f the land in 
controversy to any one ; entered into no written contract in regard to 
i t ; and in fact executed no conveyance o f it up to the year 
1852, long after this country was acquired by the United States, when 
the lands had greatly appreciated, and the spirit o f speculation had 
displayed itself throughout the agricultural and mining regions o f 
California.
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I f  it be possible to make out, by evidence, a case of abandonment, 
such as is mentioned in the case o f Fremont vs. The United States, in 
17th Howard, and in the case o f the United States vs. Reading, in 
18th Howard, surely we have succeeded in proving up such a case on 
this occasion.

In the case o f Fremont, vs. The United States above cited, the 
opinion o f the majority o f the Court, in the most emphatic manner, 
asserts the principle, as applicable to that and all other grants o f land 
in California by the Mexican government other than definitive ones, 
that no “  unreasonable delay”  should appear to have occurred on the 
part of the grantee in complying with the conditions o f the grant. The 
Court expressly say, in considering this point: “  Upon this view o f the 
subject, we proceed to inquire whether there has been any unreasonable 
delay, or want o f  effort, on the part o f  Alvarado to fulfil the conditions ? 
For, if this was the case, it might justly be presumed, as in the Louis­
iana and Florida concessions, that the party had abandoned his claim 
before the Mexican power ceased to exist, and was endeavoring to 
resume it, from the enhanced value under the government of the 
United States.”

In the case o f the United States, vs. Reading, (or Redding as the 
name I suppose should be written) the same principle is again asserted. 
In regard to Redding’s not “  having complied with the condition to 
build a house upon the land, and have it inhabited, within a year from 
the date o f the grant,”  and his failure to “  obtain a judicial possession 
and measurement o f it,”  the Court say : “ The last two objections are 
charges o f negligence, which must be determined by the proofs in the 
case. In our opinion, they do not show either negligence or omission in 
the particulars mentioned.”  They then go on to state the facts o f the 
case with some particularity, showing that Redding made every proper 
and reasonable effort to comply with the conditions of his grant, but 
was prevented from doing so by Indian hostilities, and then say: “ We 
have noticed these minor objections, against the confirmation of the 
grant, that the real merits o f the transaction might be known, and not 
because it was essential to the decision o f the case. For, even if the 
proofs in the case, in respect to the grantee’s occupancy o f the land had 
been otherwise than they have been shown to have been, his title to it 
would not have been lost, because the conditions annexed to the grant 
had not been fulfilled; unless it could be shown that there had been on 
his part such unreasonable delay or want o f effort to fulfil those condi­
tions as would amount to an intention to abandon his claim before the 
Mexican power had ceased to exist, and that he was now endeavoring 
to resume it, from its enhanced value under the government o f the 
United States.”

I am aware that the decisions o f the Supreme Court o f the United 
States, delivered recently in cases arising in California involving the 
character o f Mexican grants o f land here in colonial times, have been 
to some extent the subject o f conflicting construction among members 
o f the Bar in this State. I should hope that the true interpretation o f 
these decisions would be fixed among us by the recent opinion o f your
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Honors in the case of Tobin vs. Walkinshaw, in which, after review­
ing the decisions referred to, and a number o f other cases decided 
both in California and Texas involving similar questions : you say: 
“  It has been urged that the decisions o f the Supreme Court o f the 
United States, in the Fremont and other cases, establish that these 
Mexican grants pass the fee to the land, and constitute such title as 
will sustain ejectment. Whatever may be the conclusion at which this 
tribunal may arrive on this point, we see nothing to authorise us to 
consider that the decisions heretofore made have gone to the extent 
contended for. They have determined that these grants pass a vested 
and immediate interest, and one which should be recognized by a Court 
o f  Equity, and beyond that we do not understand them to have gone. 
T o  these grants are annexed certain conditions, which are clearly sub­
sequent, and if the title had been complete, the non-performance of 
them could only have been availed o f in the manner prescribed by law 
for the defeat of legal estates subject to forfeiture. But the titles un­
der the Mexican grants being deemed merely inchoate, were treated as 
such; and the Supreme Court enter into a minute examination o f the 
facts o f each case with a view to ascertain its equities, and whether the 
non-performance o f subsequent conditions should forfeit the right o f the 
party to have his claim confirmed.”

Upon this view of the matter, it is difficult to see how any doubt can 
arise in this case as to the claimants not having an equitable right to 
the confirmation insisted upon in their favor. They have certainly done 
nothing to entitle them to the favorable consideration o f the Court; and 
a confirmation of their alleged claim would be destructive of the equities of 
others, that have sprung into being under governmental encouragement, 
and are entitled to a fair and just protection in all the Courts of the Union. 
I allude now o f course to the honest agriculturists and miners who are now 
located upon the six leagues claimed by Rose <fc Kinlock as assignees of 
Smith. I know it is customary in California to speak o f this numer­
ous class o f our citizens with indifference, and even with contempt. 
So did not the distinguished Statesman now at the head o f our na­
tional government, when, at a memorable period in our history as a 
people, in 1848, he addressed a letter to a high functionary in Califor­
nia, evidently too designed for publication, in which he gave solemn 
assurance to those American freemen dwelling upon the coast of 
the Pacific, that “  the laws of the United States relating to trade and 
intercourse with the Indians should be extended over them, Custom 
Houses be established for the collection o f the revenue, and liberal 
grants o f land be made to those bold and patriotic citizens, who, amidst 
privations and dangers, have emigrated, or shall emigrate to that Terri­
tory from the States East o f the Rocky Mountains.”

In the same noble spirit spoke an eminent Judge o f the Supreme 
Court o f the Union lately, (Justice Catron) in the dissenting opinion de­
livered by him in the Fremont case, in which he holds the following 
language : “ And this presents a very grave question affecting pre-emp­
tion rights. The country in California is filled with inhabitants culti­
vating the valleys and best lands, and where they rely almost as con-
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fidently on their government titles, founded on acts o f  Congress, as i f  they 
had a patent for the land. No other American title is knovm in Califor­
nia except such as are founded upon the pre-emption laws. These agri­
cultural people are quite as much contractors with the United States as 
the Mexican grantees were contractors with their government. By 
the acts of March 3rd. 1853, and March 1st. 1854, congress promised 
to each settler who was on the land March 1st. 1854, or might settle 
on it within two years thereafter, 160 acres, to include his residence, at 
one dollar and twenty-five cents an acre. This.was a policy to popu­
late the country, which is yet in progress. That these occupants have 
an equitable interest, and hold the land as purchasers, is the settled 
doctrine o f the department o f public lands, which exercises jurisdiction 
over them. Much o f labor and money has been expended on the 
faith that a preference-right was a safe title, and exempt from floating 
Mexican concessions, such as that made to Alvarado, and now in liti­
gation here. And this was most natural. Incipient Mexican claims 
had no standing in an ordinary court of justice, and congress created 
special courts to try them, and prescribed the laws and rules by which 
these courts should be governed in their adjudications; and among 
other rules it was provided, that the decrees of the Supreme Court o f 
the United States should govern where they applied. They thus had 
given to them the force of a legislative enactment.”

I cannot but feel the fullest confidence that the action of the Supreme 
Court o f the United States in regard to the land claims in California 
will be at least as benignant hereafter to the interests of bona fide settlers, 
whether miners or agriculturists, as it has heretofore been. Indeed 
there are some signs which seem to indicate that the future action o f 
the Court will be less favorable to land claimants under Mexican au­
thority than heretofore. There are now three dissentient Judges to the 
principal decisions heretofore rendered; and Justice Daniel, in one of the 
last cases decided, in an opinion marked with a boldness, honesty, and 
independence worthy of Spencer Roane himself, speaking o f the de­
cisions rendered in former cases, does not hesitate to say: “  The de­
cisions in all the cases above enumerated have, according to my appre­
hension, been made in violation of the acknowledged law and authority 
o f that government which should have controlled those decisions and 
the subjects to which they relate ; are subversive alike of justice and of 
the rights and policy o f the United States in the distribution and settling o f  
the public lands,— o f the welfare o f the people o f California, by inciting 
and pampering a corrupt and grasping spirit of speculation and mon­
opoly— subversive likewise of rules and principles of adjudication here­
tofore’ asserted by this Court in relation to claims to lands within the
acquired domain o f the United States.”

* * * * * * * * * * *
After referring particularly to “  the laws and regulations enacted by 

the Mexican government with respect to the granting of lands within 
that Republic, prescribing the mode in which and the agents by whom, 
all grants should be made, and prescribing also the limitations and 
exceptions to which the power o f making grants was subjected; -
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he continues: “  That the laws and ordinances above referred to 
were solemnly, formally, and legitimately established and proclaimed 
by the government of Mexico, is not denied, nor is it pretended that 
they have ever been expressly or openly repealed by the government 
of the Republio. An attempt is made, however, to escape from the 
authority and effect o f these public laws, by setting up a practice in vio­
lation of them, and from the proof o f the practice, to establish a different 
code or system by which the former regularly adopted and promulged, 
and never directly repealed, has been abrogated and disannulled.”  

# # # # # # # # # # *
After some intermediate observations of a bitterly sarcastic character, 

and in a most striking manner pointing out the danger o f undertaking 
to prove “  the laws and constitution of Mexico”  by oral evidence, or 
other unauthentic testimony “  collected from sources however impure 
or liable to improper influence,”  he thus nobly expresses himself:

“ H ow a proceeding like this is to be reconciled with the decisions of 
this Court already cited, or how indeed it can be reconciled with uni­
formity or with the safety either of property or person, passes my com­
prehension to conceive. It can hardly admit o f a rational doubt in the 
mind o f any man who considers the character of the population of the 
Spanish dominions in America,— sunk in ignorance, and marked by 
the traits which tyranny and degradation public and moral, naturally 
and usually engender— that any proofs, or rather statements might be ob­
tained, which it might be deemed desirable or profitable to establish. 
And it will very possibly be developed in the struggle or scramble for 
monopoly o f the public domain, that many o f the witnesses upon whose 
testimony the novel and sturdy Mexican code of practice or seizure is 
to be established, in abrogation of the written law, are directly or in­
termediately interested in the success of a monopoly by which, under 
the countenance o f this Court, principalities are won by an affida­
vit, and conferred upon the unscrupulous few, to the exclusion and detri­
ment of the many, and by sacrifice of the sovereign rights of the 
United States.”

Justice Daniel concludes this magnificent Judicial Phillippic, (if it 
may be so denominated,) thus : “  Upon such a foundation, such a pre­
tence, or rather such a defiance of authority (I will not by an abuse o f 
language, call it even a pretence o f right,) I cannot consent to im­
pair or destroy.the sovereign rights, and financial interests o f the United 
States, in the public domain. I can perceive no merit, no claim 
whatsoever, to favor, on the part o f the grasping and unscrupulous 
speculator and monopolist; no propriety in retarding, for his advant­
age or profit, the settlement and population of new States, by exclud­
ing therefrom the honest citizen of small means, by whose presence 
and industry the improvement and wealth, and social and moral health, 
and advancement o f the country are always sure to be promoted.”  
Such views and sentiments, wise and salutary as they undoubtedly are, 
if uttered by a member of the Bar of California, in Court or elsewhere, 
would be sneered at and derided by certain persons deeply interested 
in getting up, by illicit contrivances of one sort or other, a state o f 
public sentiment among us which may effectually prevent manly
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and efficient opposition, either in Courts o f Justice or elsewhere, to a 
system of fraud and corruption in connection with the Land Titles o f 
this fated country such as has never been known before in any age o f 
the world.

The counsel who appear in support o f this claim have insisted up 
to the present moment, and, indeed, I suppose will still insist that the 
evidence in the case proves that the house and other improvements, 
spoken o f by several o f the witnesses as having been established by 
Smith, were located upon some part o f the six leagues in controversy. 
It now seems to be intimated, though for the first time, that it is quite im­
material whether these improvements were upon the six leagues or upon 
the tract of land adjoining, which appears to have been obtained from 
Gem Sutter by Smith, some time in the year 1843, by 'private pur­
chase. In support o f this view o f the matter, the famdiar principle so 
often enforced in this Court, in connection with what are known as 
Sobrantes appears to be relied on. It is obvious that this is no case o f 
a sobrante, and that the reasons upon which the decisions referred to are 
based have no application to a case like the present. A  sobrante, we 
know to have been understood, in the days o f Mexican domination 
here, to have been the overplus or residue o f a body o f land granted by 
tbe government, with certain specified boundaries, and limited also in 
quantity, ascertained or conjectured to be contained within said bound­
aries over and above the quantity thus defined. It was usual, as we 
know, for the original grantee of the general tract, after having faith­
fully complied with the conditions o f the grant, upon the ground of his 
having so complied with said conditions, or upon some other ground of 
actual or imaginary merit, to apply to the government for a grant of 
the residue. I f  the application was successful, and the grant o f the so­
brante was not formally burdened with the conditions affixed to the ori­
ginal grant, the presun ption has been, and perhaps under the circum­
stances it was reasonable enough, that the grantor— that is to say, the 
government— did not intend to exact a compliance with said conditions 
a second time in relation to the overplus. The whole is looked upon 
as one compact body o f land, and the grant o f the residue is construed 
to have relation back to the time o f the original grant, so that any im­
provements made upon the former are regarded as having been made 
likewise upon the latter, or, in other words, are viewed as lapping over 
the overplus so as to relieve the grantee thereof from all the original 
condition?. Here the grantor, both o f the original tract and o f the 
sobrante, is the same ; the grantee is the same ; the overplus is actual­
ly located within the same territorial boundaries; and the non-requisi­
tion o f the original conditions on the occasion o f making the second 
grant, or grant o f the overplus or residue, is a circumstance which may 
well be construed most favorably to the grantee. But, in the present 
case, the grantor is not the same person. In selling a part of his own 
ranch to Smith, Sutter acted in his private capacity alone. In acting 
as the agent o f Micheltorena, in handing over to Smith a copy of the 
“  General Title,”  he acted in a ministerial capacity merely. The 
grant was understood to be made by the Governor himself. Sutter
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was only the conduit through which the stream of title passed from the 
Governor to the grantee. There is no privity whatever between the 
sale of a small piece o f his own land in 1843 to Smith, and giving him 
a document in 1845, by direction o f the Governor, which was to oper­
ate as an inchoate grant for a large and magnificent body of the public 
domain. The improvements made by Smith upon the inconsiderable 
piece of land purchased by him from Sutter, have no connection what­
ever with the grant afterwards obtained from the government. It 
would be the height o f absurdity to suppose that the conditions an­
nexed to the grant o f six leagues, had been substantially complied 
with by the grantee before he seems even to have thought o f applying 
to the government for any grant o f land whatever; and that the 
improvements made upon land obtained by purchase from a private 
individual, should be regarded as having been originally located upon 
a portion o f the public domain, to which it had no relation at all ex­
cept that o f accidental contiguity.

There are two points in addition, to which I hope the attention of 
your Honors will be given, one o f which has been already alluded to. 
I shall content myself with stating them, without troubling your Honors 
with an elaborate discussion o f either of them. The first o f these 
points relates to the question o f Naturalization ; the second is connect­
ed with the subject o f the archives o f California, during the period or 
Mexican misrule.

The décree o f the government o f Mexico, on the subject o f Coloni­
zation, under date of the 18th of August, 1824, is so familiar to this 
Court that its special citation is hardly necessary.

The sixth section o f this law runs thus; “  There shall not, before 
the expiration of four years from the publication o f this law, be im­
posed any duty on the entrance o f foreigners, who shall come to estab­
lish themselves for the first time in the Nation.”

The 7th section provides that “  Prior to the year 1840, the General 
Congress shall not prevent the entrance o f foreigners to colonize, ex­
cept imperious circumstances oblige it to do so with respect to the 
individuals o f some other nation.”

The 8th section then provides, in addition, that “  The government, 
without prejudicing the Colonization Decree itself, should take the 
measures o f precaution which it may judge proper for the security or 
the federation with respect to foreigners who come to colonize.”

The 9th section provides, that “  in the distribution o f lands Mexican 
citizens should be preferred,”  &,c., &c.

The Regulations o f 1828, adopted for the purpose o f carrying this 
Decree into effect, authorised “  the Governors o f the Territories, in 
compliance with the law of the General Congress o f 1824,”  “  to grant 
lands to contractors, (Empresarios,) families, or private persons, w hether 
Mexicans or foreigners, who may apply for them for the purpose or 
cultivating or inhabiting them.”  These Regulations then provide that 
“  Every person soliciting lands,”  “  shall address to the Governor or 
the respective Territory, a petition setting forth his name, country, 
profession,”  &c., &c. They also provide that “ the Governor shall
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proceed immediately to obtain the necessary information whether the 
petition embraces the conditions required by the said law o f the 18th 
o f Au gust, 1824, both as regards the land and the candidate,”  &c., 
&c. The 4th Regulation then succeeds, and is in these words: “  This 
being done, the Governor will accede or not to said petition, in exact 
conformity to the laws on the subject, and especially to the before- 
mentioned one o f the 18th o f August, 1824.”

Now Smith, may it please your Honors, is proved to have been o f 
foreign birth, a native o f New Brunswick or Canada. I do not intend 
to insist that this fact disqualified him for becoming a grantee under 
the Mexican government; though, in the Redding case, the Supreme 
Court o f the United States have intimated some doubt upon the sub­
ject. But I shall urge before your Honors, that the fact o f foreign 
nativity appearing in the case, renders it necessary that it should be 
shown that all the cautionary measures required by the laws o f Mexico, 
to be taken in regard to this particular class o f persons, were actually 
taken in his case. In the Redding case, the grant itself set forth the 
fact that naturalization had taken place. Redding was invested with 
rights as a land-owner, in his capacity of a naturalized citizen ;  thus 
making it clear that the attention of the government was turned to the 
fact o f his foreign nativity, and raising the presumption, also, that the 
proper steps had been taken to ascertain that it would be safe and pro­
per to make him a grantee of lands. In this case, Sutter says that the 
only information which he gave to Micheltorena, in response to his de­
cree for the same, was that the six leagues petitioned for were not oc­
cupied by any one else. He only testifies that the usual proceedings 
were adopted in Smith’s case, in order to obtain a grant; which by no 
means, in my judgment, raises a presumption that such proceedings as 
were requisite in cases of foreign birth had been taken in Smith’s 
case.

At any rate, (as before hinted,) inasmuch as the “  General Title”  
o f Micheltorena was limited in its operation to “  Mexican citizens,”  
and there is no adequate and satisfactory proof that he had been natu­
ralized, either by the adduction o f the usual official certificate deliver­
ed to the candidate for naturalization, or by proving the loss thereof by 
satisfactory testimony, and introducing thereupon secondary testimony 
o f the contents o f this important document, it is impossible that any 
rights, either legal or equitable, inchoate or perfect, could have vested 
in himv

By the 9th Regulation o f the law o f 1823, the Mexican Congress 
provided that “  The necessary record (of the action o f the Governor 
in the granting o f lands,) should be kept in a book prepared for the 
purpose, o f all the petitions presented and grants made, with the maps 
o f the lands granted.”  It is known, in point of fact, that such a Book 
o f Records was kept. It appears by the Jones Report, and otherwise, 
that the Books o f Record for 1844 and 1845, are in a state o f complete 
preservation. What is the reason that the claimant has given us none 
o f the record proof in support of this claim, which it appears could 
so easily hive been obtained, had his claim been genuine, and the legal
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formalities had been complied with in such manner as to secure its 
validity ? In this case especially, where the primary testimony, upon 
points most material, is alleged to have been lost, the adduction o f rec­
ord proof would have been eminently proper. But not only is none 
produced; but no attempt even seems to have been made to procure it.

Upon the various grounds insisted on, I confidently expect a decision 
adverse to the pretensions o f the claimants, and in favor o f the United 
States.
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