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& r̂nj2x> c9-* ç lasl &4a/CéPZZ '  Z7 & ~ cC  t -íy t  U&¿>. '

C Z l C X QP-€s\ & & y\ fio /fitXXLJ c^ x Z ^  & 6caX  ^ ¿ cx7 fit . CXX

filX Z x ) ! fi?  O Z (^  Z iy íX y Z fi

E 'S lÆ ).

ci/J2~£tccx> & £ \ ^

<l & X & x L ri& y y  @ Z x^ 4 & i/ iX X ï4 ^ x^ esyu fififi~ ~ fiC £ ^ Z P P Z L  c>î ŷ  o Z o Z fiv  
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a £ lw m t^ ^ ¿ ¿ J , ¿ X  cío
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C ¿£ C '-éP fi'L i & {jg/l̂ /£<rz} / & t<-

4 ^  & tA ^C <sl£^L 'hcPT '14. < ^ W

C kj2 - 'LKdy^ Oî  C'Lv
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¿UfaC úĵ ¿U4fa>¿A/tfa fa a
fa!¿/fa fa Sfar/u) /¿¿¿¿/u% i

/S A  4 Á /fa S ¿ó ' ~/ A  ¿ ¿  ¿¿ ¿fa /¿¿ ¿/As A u a  -1 

fa/Mi) S¿fafaA Wt¿faÚ SA¿¿% ¿faA 4
¿¿fa C&Û,

S¿¿c-m A à u Sò

'¿¿lA  So i A'óo Cs¿¿4i $¿), ¿/á/~-■



* '&
'f- S ? Z- y&Ly f  /  ^ v ' d P ^ ^ cd 7 7  d / ^ ü y d  <

X /  -
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r4Zĉ Ĉ </ ec<, y ¿ C £ ¿ L C t

€y¿ ï

¿ c  ¿C fiú u Z ^ O t^  ¿ & c c ¿ { < ¿& ¿¿L  í

¿ L ¿ ¿ y Z tX t^ ^ O  C ¿7̂“ 7 ^ e  d í f i c /c ¿7?Ẑ :
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A t  a Stated Term of the District Court of the 
UNITED STATES OF AMERICA, for the Northern District of 
California  ̂held at the Court Room, in the City of San Francisco, 

on i c y c > £ .  c *̂.—- ■  ̂ the ' day of

jn the year of our Lord one thousand
• A leight hundred and fifty-seven. -*>

The Honorable OGDEN HOFFMAN, D istrict Judge.



United States District Court, Northern 
District of California,
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At a Term of the District Court of the
U N ITE D  STATES OF AMERICA, for the Northern District of 
CalifonM held at the Court House, in the City of San  F rancisco,

o n ...the .... 9u ? ---------1---day of
/ ... in the year of our Lord one thousand

eight Hundred and fifty-nine,

The Honorable OGDEN HOFFMAN, District Judge.

4
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jlorthern District o f Calitbrnla.

.r

THE PRESIDENT OF THE UNITED STATES OF AMERICA,
To the Marshal of the United States for the Northern District 
of California,

GREETING:—

W hereas, objection has beep made to the official survey and location of the land

finally confirmed, in case No.9^^t^.., known as
......................... .............., and situated in the County

o f i i n  said District.

Now T herefore you are hereby Commanded, in the name of the President of the 
United States of America, to give due notice to all parties having, or claiming to have, an 
interest in such survey and location, that they be and appear before the District Court 
of the United States for said District, sitting in Land Cases, on or before Wednesday, 
the.j^Ig^.day of A. D. I860 , at 11 o’clock, A. M. (if that day
shall be a day of jurisdiction, and if not, on or before the next Wednesday thereafter,) 
then and there to intervene for the protection of such interest, or their defaults will be 
taken. And what you shall have done under this writ do you then and there make 

return thereon.

W itness, the Hon. OGDEN HOFFMAN, Judge of said Court, at San Francisco, 

in said District, this...^  day o f A .  D., I860 .

Clerk.



The within Monition was received by me on

.........the.....**L@...<!..day

186#, and in obedience thereto

I have given due notice, as therein commanded, by causing

the publication of said notice, for. .consecutive

Wednesdays, in the San Francisco Herald, commencing

on the...... ..................day of...... ___________________

I86 0 ;  and for ....̂ ..̂ ...consecutive Saturdays, in the
. . . . . .
a paper published nearest the land, 'commencing on the

.......(O^......dayof. .186 <7.

7625* ' f t * ' a iDated San F r a n c i s c o , .....186 €/

U. S. Marshal.

UNITED STATES DISTRICT COURT, 

Northern District of California. 
IN  L A N D  C A S E S .

THE UNITED STATES,

v.

MONITION.

Returnable .1860.

PAGrE 73
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At a Stated Term of the DISTRICT COURT OF THE UNITED 
STATES OF AMERICA, for the Northern District of Cali­
fornia, ĥ Tci at the Court Room, in the C it y  of  S a n  F r a n c isc o ,

the..... day of
hi f̂ie year of our Lord one thousand 

eight hundred and sixty*

Present :

The Honorable O G D E N  H O F F M A N , District Judge.

The United States,

V.

IN  L A N D  C ASE S.  

District Court No.

Land Com. No.

A nd now at this day

on application Attorney

for //f f i fa x ,. 'f I t is  O r d e r e d , that the Surveyor

General of the United States for California return into this Court, on or before Wednes-

day; the  ......a J/ z e s C Z ........... day of.. ...........A. D. 186<? , his

Official Surveyed Plat of the l^nd finally confirmed in the above entitled cause, known

as....... and situated in the County

o f  j  in said District ; A n d  it  is  f u r t h e r  Or­

d e r e d , that the United States Marshal for this District serve upon the said Surveyor 

General, without delay, a certified copy of this order, and make due return hereon.



UNITED STATES DISTRICT COURT
Northern District of California.

IN  L A N D  O A S E S .

THE UNITED STATES,

V.

ORDER TO RETURN SURVEY.

Returnable ! 86<2.

215 N D
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At a Stated Term of the DISTRICT COURT OF THE UNITED 
STATES OF AMERICA, for the Northern District of Cali- 
fornia -̂hgid at the Court Room, in the City of San F rancisco, 

on ... the...... ........................... day of.............
eight hundred and sixty

in the year of our Lord one thousand

Present:

The Honorable O G D E N  H O F F M A N , District Judge.

The United States,

V.

IN  L A N D  O AS ES.  

District Court N o 9 S /r fS  

Land Com. No.

A nd now at this day

the United States Marshal having made return upon the Monition heretofore issued 

in this cause, that he had given due notice as therein commanded ; on motion of 

—  ■------------------------- : ------------------------- Attorney for____ ____ _______________ _______

proclamation was made that all parties having, or claiming to have, an interest in the 

survey and location of the land finally confirmed in the above entitled cause, anneai*

whereupon I t is Ordered, that the default of all parties not appearing as aforesaid be 

and the same is hereby entered.



UNITED STATES DISTRICT COURT
Northern District of California.

I N  L A N D  O A S E S .

THE UNITED STATES, 

V.

ORDER ON RETURN OF MONITION.

Clerk.

\ 2 7 5  N D
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The H onorable O G D E N  H O F F M A N , D istrict Judge.
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At a Stated Term of the DISTRICT COURT OF THE UNITED 
STATES OF AMERICA, for the Northern District of Cali­

eight hundred and sixty f

fornia^eld at the Court Room in the City of Ha.n F rancisco,

on s y  ^  ........... the................................... day of
in the year of our Lord one thousand

The H onorable O G D E N  H O F F M A N , District Judge.
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At a Stated Term of the DISTRICT COURT OF THE UNITED 

STATES OF AMERICA, for the Northern District of Cali- 

f< r^ ^ ld ^ ° Ur  ̂ ^ o om  i "  t h e ^ i t y ^o f ^ S ^  F r a n c isc o ,

year of our Lord one thousand 
eight hundred and sixty. ,

§ ? w m t :

The Honorable O G D E N  H O F F M A N , District Judge.
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FOR THE NORTHERN DISTRICT OF CALIFORNIA.

IN  L A N D  C A S E S  

Dist. Court Z_

Land Com. No.

*D., 186/,Be it R emembered, that on this ________ day of_

at the City of San Francisco, in the District aforesaid, before me, WM. H. CHEYERS, 

a Commissioner duly appointed by the Circuit Court of the United States for the Dis­

tricts of California to take acknowledgments of bail and affidavits, and also to 

take depositions of witnesses, in civil causes depending in the Courts of the United 

State^ pursuantto^the Acts of Congress in that behalf, personally appeared

_______ a witness produced in behalf of

_in the above entitled cause, nowz
pending in said Court under the Acts of Congress to ascertain and settle the private land 

i claims in the State of California, who, being duly sworno-testified as follows: his 

; evidence being interpreted hy 

^swora^tm^prete^

Present : / / .  
f  ......  ' ;  j  "
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Question 1st,
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|n  the jiatrict d{mtrt of the I t n M  States
!__?75 N D POR THE NORTHERN DISTRICT OF CALIFORNIA.

PAGE

IN  L A N D  C A S E S  

D ist. Court No.

Land Com. No. __

Be it  R emembered, that on this. _day A. D., 1 8 6 / ,

at the City of San Francisco, in the District aforesaid, before me, WM. H. CHEYERS, 

a Commissioner duly appointed by the Circuit Court of the United States for the Dis­

tricts of California to take acknowledgments of bail and affidavits, and also to 

take depositions of witnesses, in civil causes depending in the Courts of the United 

State£g Ĵ)ursuap.t to the^Acts of Congress in that behalf, personally appeared

a witness produced in behalf of

above entitled cause, now

pending in said Court under the Acts of Congress to ascertain and settle the private land 

; claims in the State of California, who, being duly sworn, testified as follows: hi&̂ . 

iTrideirce-
, a sworn interpreter.
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The United States,

v.

-r ?

IN  L A N D  C A S E S .  

D ist. Court N o. J Z 2 & 1  

Land Com. No.

Be it R emembered, that on this. .day of_ .A. D., 186LÌ-,

at the City of San Francisco, in the District aforesaid, before me, WM. H. CHEYERS, 

a Commissioner duly appointed by the Circuit Court of the United States for the Dis­

tricts of California to take acknowledgments of bail and affidavits, and also to 

take depositions of witnesses, in civil causes depending in the Courts of the United 

States, pursuant to the Acts of Congress in that behalf, personally appeared

_______________ a witness produced in behalf of

I T
the above entitled cause, now 

pending in said Court under the Acts of Congress to ascertain and settle the private land 

claims in the State of California, who, being dulyjsworn, testified as follows: his 

evidence being interpreted by 

a sworn interpreter.
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P A 0 * -J £ 2 -



___ 225 .. N D
PAGE 170

t



«

c J î £  7 v * 7

—■ t y

'0^¿6c<
?

¡ 7 ¿ ^ í ¿ > Í / /  S & é ' Z . ,

H':



__2ZS.ND
PAGfe__1Z2_

5 ^ -

í¿  z?j£fy -
^ t -X -x - -^ O

¿ W ,

¿ZtCtL

^ —Í S*^7 Z ,

/t^

3 .

Z



É ^V^ d - ^ ^ c c  ~ > ,

i- 275 ND ^ ^

pa¿ e 173

2 ^

'O-Z^

S h ? ¿z^&

o ^ e ^  ¿< L ^t^  <éZr*^Á

jjj <é~er̂

s ¿ >  < J 2

¿¿C * - '  ~* y  »

~ ¿Z C ~

¿áCr~

^  ^  S 'í v

¿^-<



¿ ________________________ _

X lsr ^ ^ ^ jC . i

pÉ L¿ / 2 _ , ^  j
i I

.275 N D  I
PAGE .._1. I Á .



Y T tT A

V 2 7 5  N D
PAGk „ „ 1 7 6 .

777'7  7 / 7 7 7 Y t t Y ¿ 7 7  7 7 ?  y y > 7 < i^

í/27s? ¿ 7 7

u íL -é fc :'
^ 7 7 Y Y 7 7

a .

7<^7

'¿ 774 .Y
¿77t /  7  :/t  f

*I8L % Y ¿ i ¿&2ZS-: ' y  ¿ v iy

Y Y t *’at z Y 7 7 ¿¿¿4 7  Y ¿ ¿y¿7

7 /^ 7

7 7 7 7 7 .

¿¿Y d  7 7 7 / / ’¿ s i

/WA ^ 7 ¿ rr

Y y 7 y 7 /7 7 y ¿ 7 7 ¿ /e 7

s>Y
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LATE DECISIONS OF THE DISTRICT COURT OF THE UNITED STATES, NORTH­
ERN DISTRICT OF CALIFORNIA.

T he U nited States

E ncarnación Mesa, et als.
.N o. 275.

OBJECTIONS TO SURVEY— “ SAN AN­
TONIO.”

The original grant under which the claimant 
derived title in the above case was issued to 
Prado Mesa, and was for one square league of 
land. For a portion of this land a claim was 
presented by William A. Dana, et als., who de­
rived their title from an alleged sale of one-half 
of the land, made by the executor of Prado 
Mesa, deceased. The land thus sold was sur-’ 
veyed by order of the Alcalde, and a deed was 
produced, signed by the executor and all the 
heirs, many of whom were infants, conveying 
the tract surveyed to Ricord, from whom the 
Messrs. Dana derived title.

As there appeared no reason to doubt the gen­
uineness or validity of the original grant to 
Prado Mesa, and the derivative title set up by 
Dana seemed prima facie sufficient, the claim 
was confirmed. It was found, however, that 
the tract surveyed by order of the Alcalde, and 
described in the deed by the executor and heirs, 
was in part beyond the exterior boundaries of 
the original grant. The claim was therefore 
confirmed for so much of the tract described as 
lay within those limits.

This decree having become final, the land was 
surveyed and a patent issued for about 3,500  
acres of land.

A claim was also presented in the name of 
Encarnación Mesa, et als., for the whole tract 
originally granted to Prado Mesa. By some

oversight the attention of the Court was not 
drawn to the fact that a specific portion of the 
same tract had already been confirmed to other 
parties, and a decree in favor of these last 
claimants, for the entire quantity granted, was 
entered.

I f  the extent of land within the exterior 
boundaries had not exceeded the quantity grant­
ed, no inconvenience would have arisen from 
these double confirmations. For either party 
could have applied for an injunction under the 
thirteenth section of the A ct of 1851, and the 
merits of the conflicting derivative titles would 
have been determined before the ordinary tri­
bunals.

It happens, however, that there is included 
within the exterior boundaries much more than 
one league of land.

The heirs of Prado Mesa, who are the nomi­
nal claimants in the present suit, urge not only 
their right to the whole league granted, but also 
their right to locate it within the exterior bound­
aries, at their election.

This right they propose to exercise by select­
ing the northern portion of the tract, excluding 
entirely the land confirmed and patented to Dana 
et als.

I f  this be allowed, it will result that under a 
■grant for one league there will be patented one 
entire league to the present claimants, and in 
addition the 3,500 acres already surveyed and 
patented to Dana.

The objection that the deed by the Executor 
and heirs, under the authority of the Alcalde, of 
a specified portion of the tract, operated as an 
election pro tanto of the location of the tract, 
and that as against those holding under that
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aeOT, no other election can now he madd ispnet 
by the allegationMhat m ^ ^ p ro c ee d in ^ ?  were 
wholly irregular and void, and the deed of the 
Executor and infant heirs conveyed no estate 
whatever.

H ad the executive authorities declined to 
issue a patent to the confirmee of a part of the 
rancho until the claims for the remaining por­
tion had been passed upon, the location of the 
league confirmed might have been determined 
by the Court, on a full hearing of all parties in­
terested in the question.

But the patent issued to Dana et als., for the 
specific portion confirmed to them, has vested 
a title in them ; and if  the derivative title al­
leged by them he adjudged to be invalid, and 
the title to the entire league is still in the heirs 
of the deceased grantee, with the right of elect­
ing the location incidental to it, the result would 
he, as before stated, that under the two patents, 
a tract would he conveyed larger by 3,500 acres 
than the whole tract originally granted.

If, then, the real claimants in this case were 
the heirs of Mesa, it would seem that the valid­
ity of the Executor’s sale must necessarily he 
examined, and if  that sale, and the deed under 
which Dana et als. claimed, were found to he 
invalid, and, as is now alleged, a scandalous and 
fraudulent proceeding, there would be no alter­
native hut to permit the heirs of the grantee to 
exercise their right of location precisely as if  
no such deed had been made, or claim under it 
confirmed and patented.

But it appears that the heirs of Mesa have no 
interest whatever in the present proceeding. B y  
the written admission of the counsel filed in this 
case, it is shown that the Messrs. Dana, to whom 
the claim under the executor’s deed was con­
firmed and patented, have become the owners of 
all the remaining right, title and interest of the 
heirs of Mesa in dnd to the rancho in question, 
excepting such title as was in Antonio Mesa on 
the second of June, 1853, and which, if any 
there was, was conveyed to another party.

It is also admitted that the Messrs. Dana 
have acquired the interests of their coclaimant, 
W eeks, and have sold out of the tract confirmed 
and patented to them 2,353 acres.
• It also appears' that the ;jbarty’ who jBas ¡ac­
quired the' interest of Antonio Mesa w^Jthe 

. jcounsel;by whom the claim vbf the^Daim.was 
Originally presented, and that'Antohid Mesa was"

the’ eldest son of Prado Mesa, and was me execu­
tor who applied for the order of sale to the Al­
calde, and effqpted the sale, he being at that 
time about nineteen years of age.

The counsel by whom the suit of the Danas 
was subsequently conducted now appears in the 
names of the heirs of Mesa, hut in the interest 
of the Danas, to object to the official survey, 
and alleging that the title under which the Da­
nas claimed and have obtained a patent was 
fraudulent and void. He asks that they, under 
their new title and in virtue of their newly ac­
quired rights, may elect a location of the grant 
which will entirely exclude the lands patented 
to them.

By an early decision of the Supreme Court, it 
was established that where a certain quantity of 
land was granted by the former Government, to 
he taken out of a larger quantity, the bounda­
ries of which were specified, and where no judi­
cial measurement had been effected, the claimant 
had the right to elect the location of the lands 
to which he was entitled ; but the privilege thus 
liberally accorded to him was of course to be 
exercised conformably to equity and justice.

It has therefore been held by this Court that 
where the claimant has sold a portion of liis 
tract, such sale operates as an election pro tanto 
of a location, and he will not he allowed, after 
•confirmation, to locate on the unsold portion of 
the'tract and to leave his grantees without title.

So, where, by building a house, cultivating, 
etc., he has indicated his election, he will he 
held to have exercised his right, and be bound 
by his acts.

The right of election is not, therefore, an abso­
lute right conferred by either the Mexican dr our 
own law, but a privilege conceded by the United 
States to the claimant, subject to every restric­
tion imposed by equity, good faith, and a due 
regard to the rights of third persons and those 
of the Government.

In the case at bar the parties claiming this 
privilege admit that they have already, as the 
representatives of the original grantee, elected 
the location of the larger portion of the land 
granted ; that they have presented to the Court 
what they avowed to be a valid conveyance from 

_ Jhe. Mexican ownem pf the land,' and on the 
faith of that title-have obtained from the Court 
a decree, and from the Government a patent for 
thé lfind-Which they have since in great part sold.
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W ith  full knowledge tk atth e^h ad ^fn u srb y  
their own act, fixed the location, they proceeded* 
to buy up from the heirs, as they successively 
came of age, the title to the remainder of the 
rancho, and they now assert, through the same 
counsel b y  whom the first confirmation was 
obtained, that the title they presented to the 
Court was wholly void; that the proceedings 
relating to it were fraudulent and scandalous, 
and that they had no right whatever to represent 
the original grantee or his heirs, or to elect the 
location of the grant. But they avow that they 
have since acquired that title, and now have the 
right to make a location. No argument can he 
necessary to prove that a pretension so devoid 
of justice and repugnant to fair dealing, and 
which, if allowed, would operate a practical 
fraud on the United States, cannot for a moment 
be admitted.

A s  between the United States and themselves, 
they are estopped to deny the validity of the 
title under which they obtained a confirmation, 
or their right to make the location which they 
have induced the Government to recognize.

The deed they have obtained from the heirs 
since the latter came of age must he taken to 
he but a confirmation and ratification of the 
deed executed by them when infants, hut in the 
hands of these parties and under the circum­
stances of this case, it carried with it no right 
to disturb the location already made and recog­
nized and adopted by the Government.

The same rule must of necessity be applied to 
the purchase of the alleged interest of Antonio 
Mesa. A s  counsel for the Messrs. Dana, he had 
full notice of the claim and location insisted on 
by them. It may well he doubted whether he 
is now at liberty to claim that a new location 
should he made, for the reason that the claim 
presented by him was wholly fraudulent and 
v oid ; that the location which was procured to 
he adopted was entirely unauthorized; and that 
the United States, by reason of these proceed­
ings, must issue for the benefit of the parties who 
instituted them patents for a league and 3,500  
acres, under a grant which calls for but, a single 
league. But, at all events, as th e 'bwriei of, Si' 
most, one-seventh of the rancho, he is’ bgfiKnd by

fthe Miction and the location fixed by the
acts an̂ r̂crceedings of the owners of the re­
maining six-sevenths.

I have treated this case as if the controversy 
were between the United States and the claim­
ants alone, and on the assumption that, as now 
asserted, the deed under which the Messrs. 
Dana obtained a confirmation was wholly void.

It is proper to observe, however, that the new 
location contended for would embrace lands 
finally confirmed to one Juana Briones, who has 
intervened in this proceeding, and resists the 
proposed location.

I do not deem it necessary to inquire whether 
the charge that the title is invalid and ought not 
to have been confirmed, he true or false, for the 
same conclusion as to the location of the grant 
under consideration would have been reached if 
the adjoining lands had been admitted to be part 
of the public domain.

For a similar reason it is unnecessary to in­
quire whether the deed of the executor and 
infant heirs was or was not inoperative to pass 
title. But in order to leave that question open 
for the benefit of the purchaser of Antonio Me­
sa’s interest, it is necessary that the survey 
under the decree in this cause should embrace 
the entire league, which also seems unavoidable 
under the terms of the decree. The inconve­
nience of issuing a second patent for lands in 
part covered by a former patent seems to be the 
inevitable consequence of the former proceed­
ings in the cause, and it will afford to the pur­
chaser of Antonio Mesa’s interest the opportunity 
of procuring a decision from the ordinary tri­
bunals of the question whether he is the owner 
of one-seventh of the whole rancho, or only of 
one-seventh of the portion not previously sold 
by his grantee.

I think there should he surveyed to the claim­
ants one league of land, to he located so as to 
include the tract already located under the de­
cree in favor of W. A. Dana et als., and pat­
ented to them, and extending beyond said tract 
in a northerly direction, and in a compact form, 
within thtysterior ljgfifs ofjthe grant, so far as 
may. he .necessary ,t<£ complete the. quantity of 
J0>jue; squire leagqb^^B \M.i* \ ■ ' .
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]tii;jSfga% $tntlrvfhicUfj^
flovri . Tp'at tci* aSj fefn-
bwiced within tho survey.was inWBB8^irlrajm<j|u- 
detHjffffra n!*, grant, is -evident from the cHRTio. 
NeWthe line of'the upland, but separated'from 
each by a portion of the marsh, are two cerritos, or 
little hills, which are also delineated on the map, 
and which are shown to have been intended to be 
included within tho grant. They have always been 
used for pasturage by the grantee, and the mission 
which formerly occupied them. Though at times, 
when the water is high, they may be insulated, they 
are through the greater part ofthc year readily ac­
cessible to cattle. The line of the claim has been 
run so as to embrace as little as possible o f the 
marsh land, and at the samo time include these 
cerritos. It has been run from tho first to the seo- 
ond; thence along the base of the latter, and thence 
by & direct line to the upland at the point of begin* 
ning.

By this survey the claimant obtains nearly three- 
quarters o fj^ K & a e less  than the quantity granted 
and tom im ^^dl^^e^^excluiled a large
body *>f eafti'tn^rjin :̂ 'clp .^ '| ia g n t Ver 
h*vê #i»ftdlo BfUBiustTbfceW’jei.'Sqmiy* -X? m

agd,! Sjivpf, g g ff l ^  teak*.
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